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PROCEEDINGS

September 27, 2022

THE COURT: The Court calls Katherine O'Haver
versus 3M Company, Case Number 1916-CV21030. May I please
get the parties' entry of appearance.

MR. EMISON: Brett Emison and Danielle Rogers
here on behalf of plaintiff Katherine O'Haver.

MR. TORLINE: Steve Torline and Jerry Blackwell
and Lyn Pruitt for 3M.

THE COURT: Ladies and gentlemen, welcome to
Division 12. I know we already met this morning across the
hall but I want to welcome you to my courtroom. And the
first thing I want to do is introduce my staff to you. To
my left is Gail Eckert-Conaway. She's the court reporter
for this trial. And I think there's a really good argument
that she has the most difficult job because she has to take
down every word that's being said and there's some rules
that go along with that. So we'll talk about that in Jjust
a minute.

To my immediate right is Carly Ross. She's the law
clerk for Division 12. If you are selected to serve as a
juror in this matter she will be there and you will have
the most contact with her. Any guestions you have she will
help you out during your time as a juror.

Next to her is Ian - I'm sorry Ian I don't know your
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last name.
A Krause.

THE COURT: He's a new law clerk to Jackson
County. He's actually Judge Roldan's law clerk. Finally,
Josephine Saputo the JAA. She's been with the court for
many years and the entire time she's been in Division 12.
She kind of holds a fort down behind the scenes and you'll
have some interactions with Jo as well. So thank you, Jo.

I'd 1like to first explain why we're here today. This
is a civil case. A civil trial is different from a
criminal trial, whereas, a defendant charged with the crime
could go to jail. A civil trial involves a disagreement
between parties for the claims that have been brought here
to be resolved.

At this time, I'll give you a brief description of the
case you will hear and the meaning of important legal
terms. This is to help you understand the nature of this
case and assist you in evaluating the evidence. The
plaintiff is the party who filed this case. Let me
introduce the plaintiff to you. Katherine O'Haver
plaintiff, Brett Emison, Danielle Rogers, Genevieve
Zimmerman and Kyle Farrar are her counsel. This case has
been filed - let me introduce the defendant too. 3M
Company 1s the defendant. Jerry Blackwell, Lyn Pruitt and

Stephen Torline is their counsel.
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This case involves the Bair Hugger patient warming
system, a medical device used to maintain patient's normal
body temperature during surgery. The Bair Hugger system is
manufactured and sold by the defendant 3M company which
acquired the product - which acquired the product when it
acquired Arizant Healthcare Incorporated in October 2010.
Arizant Healthcare is now part of 3M. Ms. O'Haver is suing
3M because she claims that Bair Hugger patient warming
device used in her 2016 knee replacement surgery was
defectively designed and unreasonably dangerous for use in
orthopedic surgery and caused her to develop a deep Jjoint
infection.

3M denies that the Bair Hugger caused Ms. O'Haver to
develop a deep joint infection and contends that the Bair
Hugger system is safe and effective for use in knee
replacement surgeries like Ms. O'Haver's. The plaintiff
claims that the Bair Hugger system was defective and
negligently designed and that plaintiff was injured and
should be compensated. Further, plaintiff claims defendant
should be responsible for punitive damages to punish
defendant.

I will determine whether the evidence is sufficient
for you to consider an award of punitive damages in
addition to damages to compensate the plaintiff. The

defendant disputes the claim of plaintiff and deny that the
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Bair Hugger system was defective or negligently designed
and deny that the Bair Hugger system injured the plaintiff.
The term negligent or negligence as used in this

instruction and any other instruction I may give to you
meets the failure to use that degree of skill and learning
ordinarily used under the same or similar circumstances by
expert defendant’s businesses.

The burden of proof is as follows. Your verdict will
depend on the facts that you believe after considering all
the evidence. The party that relies on any disputed fact
has the burden to cause you to believe that such fact is
more likely true than not true. 1In determining whether or
not you believe any fact you must consider all of the
evidence and the reasonable conclusion you draw from the
evidence.

There's a different burden of proof that applies only
to punitive damages. A party seeking to recover punitive
damages has the burden to cause you to believe that the
evidence is clearly and convincingly established the facts
necessary to recover punitive damages. Your verdict must
be based on the final instructions given to you after all
the evidence.

Justice requires that you not make up your mind about
the case until all the evidence has been seen and heard and

all of you are in the jury room for your deliberations and
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your verdict.

The trial of a lawsuit involves a considerable amount
of time, effort and expense and the parties are entitled to
have their rights finally determined. The failure on your
part to follow the rules and instructions I give to you may
result in a miscarriage of justice and a new trial may be
required.

You have been summoned today as prospective jurors for
the trial of a civil case. Civil cases begin with the
selection of qualified and impartial Jjury. You will be
asked a series of gquestions to determine if you have any
personal interest in or knowledge of the case that would
make it difficult for you to be fair and impartial. The
questions asked are not meant to pry into your personal
life. They are simply a necessary part of the process of
selecting a jury. Your answers must be truthful and
complete. Therefore, please listen to the guestions
carefully and take your time in answering. If you do not
understand a question raise your hand and it will be
clarified. 1If later during the questioning process you
remember something you failed to mention earlier raise your
hand and let us know.

Following the gquestioning process some of you will be
chosen as jurors and some will not. Please understand that

not being chosen does not reflect on your ability or
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integrity. You will now take an oath to honestly answer
these questions. If you could please stand and raise your
right-hand.

(THE COURT SWEARS IN THE JURY PANEL.)

THE COURT: Thank you. The parties have the
right to have this case decided only on the evidence
presented in this court. You must not conduct your own
research or investigation into any issues in this case.
You must not attempt to obtain any outside information
whatsoever about the case. You must not comment, discuss
or communicate with anyone by any means not even among
yourselves what you hear or learn in trial until the case
is concluded and then only when all of you are present in
the jury room for deliberation of the case under the final
instructions I give to you.

During this jury selection process, I want to
emphasize you are not allowed to use any electronic
communications, devices or the Internet to search for,
receive, send or post information about the parties, the
lawyers, the judge, the witnesses or any evidence or
locations mentioned. Do not discuss or to attempt to
research what the law in the case may be. This ban applies
to all electronic devices such as smart phones, laptops or
iPads, all forms of electronic communication such as email,

text messages or blogging and Internet research tools and
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social media like Google, Facebook and twitter.

Justice depends on careful and fair decisions based
upon a conscious and unbiased analysis of the evidence in
this case. It is the duty of every juror to determine the
facts based upon the evidence presented at trial.

Automatic or reflective responses influenced by conscious
or unconscious preconception or stereotypes should not
enter into the determination.

Bias based upon factors such as race, sex, gender or
gender identity, religion, national origin, ethnicity,
disability, age, sexual orientation or marital status has
no role in the pursuit of Jjustice. Your conclusions in
this case should be based on a fair and unbiased
consideration of the evidence and respect for the views of
other Jjurors' backgrounds and perspectives may be different
from yours.

Each of you have been given numbers. I'm sorry if
this seems impersonal but it makes it easier for the court,
the attorneys and the court reporter to identify you for
the record here we are making. Please hold your number up
at the beginning of your response. Make sure you speak up.
Don't just nod your head and avoid saying uh-huh or uh-uh.
We all do that from time to time so I or an attorney may
remind you. If the attorneys for myself or the court

reporter cannot hear they may request that you stand to
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answer. Unfortunately, for those the back of the courtroom
soft spoken you are just the distance we may ask you to
stand whenever you're answering that will give you
directions in that regard.

As T stated earlier, the questions asked are not meant
to pry into your personal affairs. However, it 1is
necessary to ask those questions. If your response to any
particular question would require you to disclose
information that is extremely personal or private please
let me know or would cause embarrassment to you please let
me know and I'll give you the opportunity to respond at the
bench out of the hearing of the rest of the jury panel.

If selected as a Jjuror your job will be to decide what
the facts are based upon the evidence you will see and
hear. It's my job to instruct you regarding the law which
you will apply to those facts.

Is there anyone here that would not or could not
follow the instructions that I will give during the course
of the trial? 1If so, please raise your number. I see no
numbers.

The lawyers and the court believe that this case -
that this trial will last two and a half to three weeks.
Jury duty will be a hardship to some degree on anyone
selected as you will be away from your job, your family or

both during your service as jurors. But jury duty is a
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civic responsibility that we all share. Recognizing that
it is a hardship to everyone called to Jjury duty, my
question to you is this. 1Is there anyone on the panel who
believes that serving on this jury would impose a hardship
greater than that of your fellow jurors sitting next to
you? If you believe that your service as a juror would
create a hardship for you that is greater than that of your
fellow jurors can you please raise your number.

Once I call your number you can put it down. Number
10, four, five, 13, 17, 20, 21, 23, 28, 35, 36, 39, 46, 51,
56, 57 and 59. Thank you.

Will each of you who has been able to hear me please

raise your number. If you've been able to hear me raise
your number. I think I see all the numbers. Thank you
very much. I used to say can everyone hear me but T

realized that was very flawed question so I changed it up.

Is anyone here who has any other physical or health
problems which would make it impossible or extremely
difficult to serve on this jury? 1If so, please raise
number. Thirteen, thank you, sir. Number 18, thank you,
ma'am. Anyone else?

Counsel representing the plaintiff will be questioning
you first. Then counsel for the defendant will question
you. Counsel for the plaintiff, you may proceed.

MR. EMISON: Thank you, Your Honor. May it
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please the court, Your Honor.

THE COURT: Counsel.

VOIR DIRE QUESTIONING BY MR. EMISON

MR. EMISON: Good morning everybody. My name is
Brett Emison. With me today is Danielle Rogers from my
office. We also have Aubrey Reed and Lisa Ball here with
us as well. And this morning we have the honor to speak on
behalf of Kathy O'Haver. Going to be racier hands a lot
today so we'll get started. Show of hands, how many people
really wanted to be here for jury duty this morning? I
have one. Number 4 and number 33. Show me - and number 28
and 39 and 52. That's great. Usually there's nobody.

Jury service can really be a thankless job. The first
thing that Kathy told me is she wanted me to thank each and
every one of you for being here as part of this your civic
duty.

I make a Jjoke about jury service when I do this there
lots of jokes about trying to get out of Jjury duty. T will
tell you that at some time I got called for jury duty.

It's been a while now 2005 at the courthouse downtown. It
was pre—-COVID and there was about 200 of us in the jury

selection room where you all just came from. I walked in
there and I didn't know a soul but I see a face that looks

vaguely similar from back in high school. So I walked
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over. We started chatting.

I grew up in a small town called Higginsville. This
person grew up one town over Lexington. So we'd seen each
other in passing during our high school days.

We never made it this far. We didn't get called. We
did what you all are going through and we had to sit and
wait in the big jury room all day. So we got to hang out
and have lunch and I will tell you next June we're going to

celebrate our 15th wedding anniversary and we've got two

kids. So you never know what might happen during jury
selection.
You have all taken an oath in this case. You've taken

an ocath to tell the truth. We've got a limited amount of

time together. There's a lot of ground that were going to
cover. So for some these questions I'm simply going to ask
you a question. I'm going to accept your answer without

much follow-up.

So show of hands, how many feel that the oath is
something that's important to follow? Raise your card if
you feel that way. It looks like everybody. Thank you.

In our country we have a symbol of American Jjustice
that you might be familiar with is the blindfolded lady and
she's holding the scales. There's nothing on the scales
and those scales are perfectly balanced. They're not

tipped in favor of one party or the other when the case
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begins. That's important symbolism of how we have a system
of justice in America. Nobody starts out a little bit
ahead. Nobody starts out a little bit behind. Show of
hands, how many feel that's a good way to have a Jjustice
system in this country? Great, that looks like everybody.
Thank you.

And so in this process both parties are going to be
asking questions to see if there's something about this
case that causes one party to start out a little bit ahead
or little bit behind the scales are tipping even just a
little bit before the evidence is heard in this case. And
that's okay because I believe everybody in here is a fair
person.

There's lots of different kinds of cases in this
courtroom. There's criminal cases. There's business
cases. There's contract cases, others injury cases like
this there might Jjust be something about this case that

makes it not the right fit for some the people here.

And for example, my daughter loves peas. She will eat
peas on anything with anything all the time. I cannot
stand peas. I refuse to eat them. I hate them even when

my wife put some on the part of the kitChan. My daughter
and I were judging a casserole contest and one of the
casseroles is a pea casserole, that would not be a good fit

for me. I could judge a pie contest. I could judge some
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other kind of contest, but if it was a contest where I was
going to have to eat peas, whoever made that dish is going
to be starting out behind because I'm not the right kind of
person the Jjudge that contest.

That's really what this process is about here today.
Does everyone understand that? Great, thank you.

And Your Honor, I should have asked this before.
Kathy sometimes needs to stretch her knee. Is it okay if
she does that during this process?

THE COURT: Sure.

MR. EMISON: Show of hands, how many of you and
by you this is a collective you. You, your spouse,
significant other, close friend or family member has
experience in the medical field if you'd raise her hands.
I'm going to go down the list to get the numbers. Number
two, number three, number four, number eight, number nine,
10, number 15, number 1lo¢, 21, 25, 26, 27, 31, 34, 35, 36,
39 T'm sorry ma'am, yours is backwards, 41, 42, 43, 45, 46,
51, 52, 53, 56, 58 and 60. Of the folks who have
experience or a family member has experience in the medical
field how many have ever assisted in a surgical operation?
Show your hands. Have you ever assisted in surgery?
Number 39, 42.

VENIREPERSON NO. 16: My sister.

THE COURT: Ma'am, can you speak up please.
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VENIREPERSON NO 16: My sister works in emergency
surgery.
Q I will have a couple more questions for you. 33, I
see 35, 26, 56.
VENIREPERSON NO. 41: Can you ask the question
again?
THE COURT: Which juror just asked that?
Juror 41.
Q And your question was what was my question?
VENIREPERSON NO. 41: Yes.
Q My question was actually, have you assisted in an

operation or surgery?

VENIREPERSON NO. 41: Okay.
Q Number 26, tell me about your experience?
VENIREPERSON NO. 26: Well I'm a nurse and I

haven't worked in surgery but I have assisted with surgical

things.
Q Have you been in the operating room during the
surgery?
VENIREPERSON NO. 26: Just in nursing school.
Q In this case as the Court told you, this case involves

a medical device that was manufactured by 3M, the Bair Hugger
that's used in some surgeries. Do you have any familiarity at
all with the Bair Hugger?

VENIREPERSON NO. 26: Well my mother had a
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knee replacement and also, I worked in that inpatient rehab

where we did a lot of surgery.

Q With the Bair Hugger?
VENIRE PERSON NO. 26: I don't know.
Q Do you have any experience at all with the Bair Hugger

during surgery?
VENIREPERSON NO. 26: No.

Q And some of the evidence in this case will be about
how operating rooms are designed and about a protective airflow
that's used in an operating room that blows clean air down from
the ceiling over the surgical table. Are you familiar with that
concept?

VENIREPERSON NO. 26: I am.

Q The operating room that you worked in didn't have that
kind of protective airflow that blew the clean air from the
ceiling down over the operating table?

VENIREPERSON NO. 26: I'm assuming so. It was
years and years ago.

Q And in this case that's going to involve questions
about these things and evidence about these things. Is your
experience dealing with that something that's going to be
weighing on your mind as you hear the evidence in this case?

VENIREPERSON NO. 26: As far as the airflow
thing?

Q In general, patient warming or the Bair Hugger,
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anything about that including the airflow?

VENIREPERSON NO. 26: Not that.

0 That's something that you'll listen to the evidence
that's presented at trial and not put your own experiences with
those things in addition to that weight on those scales?

VENIREPERSON NO. 26: I would hope not.

Q Okay, thank you, ma'am. And number 35, what's your
experience with surgery?

VENIREPERSON NO. 35: I was a medical
assistant for a podiatrist and assisted in surgeries but it
was just in the office.

Q See you don't have experience in an operating room

like Juror 267

VENIREPERSON NO. 35: No, I do not.
Q Thank you, ma'am. I appreciate that. Juror number
39.
VENIREPERSON NO. 39: I was a fire fighter/EMT

after college so lots of field training.
Q Have you had any experience in an operating room while
surgery was going on?
VENIREPERSON NO. 39: Just clinicals in
college.
Q In your experience as they are do you have any
recollection of whether or not the surgical patient was being

warmed during that surgery?
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VENIREPERSON NO. 39: No, I don't.
Q Do you know if a warming device like a Bair Hugger was
used in that surgery?
VENIREPERSON NO. 39: I don't know.
Q Do you remember if the operating room you were in had

the protective airflow from the ceiling?

VENIREPERSON NO. 39: I believe it did.
Q What's your understanding of the airflow?
VENIREPERSON NO. 39: It's a sterile layer

that prevents infection in the room.

Q And this case is going to be involving evidence and
issues about airborne contamination in an operating room. Is
there any chance at all with your experiences in being in
clinicals in the operating room and have that kind of protective
airflow the might be adding weight from those scales over and

above whatever you hear?

VENIREPERSON NO. 39: I don't believe so.
0 Thank you, sir.

VENIREPERSON NO. 17: Can I ask a question?
0 You're number?

VENIREPERSON NO. 17: Seventeen. My

daughter's an emergency nurse but I don't have any
knowledge of if she's been in surgery or anything.
Q Okay, thank you. Number 17, thank you for that

because sometimes you hear a question and you don't raise your
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number but something jogs your memory a little bit later on. If
that happens, please do what number 17 did and raise your paddle
and let us know. Number 34.

VENIREPERSON NO. 34: I was an emergency
medical technician in a very small community. So limited
staff in the ER and they did a lot of emergency surgical
procedures.

Q When you were there do you have any memory or any
knowledge about whether or not the patients were being warmed
during that surgery?

VENIREPERSON NO. 34: It was in the 1990s.

Q In the 1990s did that operating room have that

protective airflow?

VENIREPERSON NO. 34: I was never in the
operating room. I've always been in the emergency room.
0 Thank you, sir. Forty-two, yes, ma'am.

VENIREPERSON NO. 42: My sister, she works

THE COURT: Could you maybe stand up. If you
could speak up so the court reporter can hear you.
VENIREPERSON NO. 42: I can speak louder.

Well my sister, she was an LPN at KU. She worked in the

emergency surgery. She talked to me about surgeries that
they did.
Q Did she ever talk to you about patient warming during
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surgery?
VENIREPERSON NO. 42: No.
Q Did she ever talk to you about what kind of airflow
the operating room had that might have some protective airflow

to try to keep containments out of the surgical field?

VENIREPERSON NO. 42: No.
Q Thank you, ma'am. Forty—-three, yes, ma'am.
VENIREPERSON NO. 43: I worked in a small

hospital emergency room. We did minor procedures, suturing
and so forth. I was not exposed to airflow.
Q Thank you for letting us know that. Juror Number 56,
yes, ma'am.
VENIREPERSON NO. 56: I work for a vet so I've
done surgery on animals.
Q I'm not as familiar with veterinary surgery. Is there
any patient warming involved in that?
VENIREPERSON NO. 56: There is. We do use the

Bair Hugger.

Q You do use the Bair Hugger?
VENIREPERSON NO. 56: Yes.
Q And in this clinic, is there also that protective
airflow?
VENIREPERSON NO. 56: Positive pressure, yes.
Q Why does your clinic try to keep that positive
pressure?
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VENIREPERSON NO. 56: Trying to keep all the
contaminants out of the sterile surgical field.

0 Again, in this case where a lot of the evidence and a
lot of the issues are going to be about whether there was a
disruption in the airflow to that sterile field and whether that
was caused by the Bair Hugger, 1s your experience using the Bair
Hugger in that kind of a clinical setting going to be weighing
on your mind even just a little bit as you hear the evidence?

VENIREPERSON NO. 56: Potentially, I don't
know because I don't know what the evidence 1is.

Q I understand. 1It's part of the process to find out if
there's anything potentially tipping the scale about now before
any evidence is put on. Since like with that experience maybe
there might be.

VENIREPERSON NO. 56: Possibly, yes.

Q Even i1if you tried hard, it's hard to take that 1life
experience off of that?

VENIREPERSON NO. 56: Correct.

THE COURT: Can you finish that last part of your
answer?

VENIREPERSON NO. 56: The successful surgeons
we have are using the Bair Hugger to keep patients warm,
yes.

Q Thank you, ma'am. I appreciate it. Related to that

as you can guess there's going to be some testimony about
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airflow and HVAC systems. How many of you, and again this is a
collective you involving you, a spouse, a loved one, a close
friend or family member have experience in HVAC or a building
engineer? I see 14, 15, five. And over here I see 21, 24, 25,
34, 33, 34, 39, 40, 47, 56, 57, 59 and 60. Did I call
everyone's number who raised their hand? Number five, can you
tell me about your experience?
VENIREPERSON NO. 5: General contractor. I have
30 years—experience working with general contractors.
Q Have you ever been involved in designing or working on
and operating a hospital airflow system?
VENIREPERSON NO. 5: Hospital, no.
Q In this case where there may be testimony about this
specific kind of specialized HVAC system, is there anything in

your background that would be weighing on you as you hear that

evidence?
VENIREPERSON NO. 5: No, just general
installation.
Q So if there's evidence about how that HVAC system is

designed or how it's supposed to work, you could listen to the
evidence and judge just on that evidence?
VENIREPERSON NO. 5: Yes.
0 And, Number 14.
VENIREPERSON NO. 14: Yes. I've built some

houses down in Texas, general contractor, landlord here in
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Kansas City. I've installed several HVAC systems.
Q Anything commercial HVAC like a hospital operating
room?
VENIREPERSON NO. 14: No.
Q Anything about your experience that's going to be

weighing on those scales at all?

VENIREPERSON NO. 14: Not that I can think of.
o) Number 50.
VENIREPERSON NO. 50: My father-in-law is a

supervisor with the City of Wichita HVAC.
Q Could you speak up just a little bit?

VENIREPERSON NO. 50: My father-in-law is a
supervisor with the City of Wichita, HVAC Supervisor.

Q Has ever been involved in anything to do with hospital
or operating room HVAC system?

VENIREPERSON NO. 50: Not to my knowledge.

Q Anything about his work in HVAC that would be weighing
on the scales at all before you heard this case?

VENIREPERSON NO. 50: No because I'm not
really familiar with it. He talks about it but I'm not
familiar with it.

Q Thank you. Twenty-one.

VENIREPERSON NO. 21: Yeah. In the past I've

worked with mainly technicians and HVAC systems.

Q Anything about that that would be weighing on the
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scales before the case starts?

VENIREPERSON NO. 21: No.

Q Twenty-four.

VENIREPERSON NO. 24: I'm an electrical
engineer. I design controllers for power plants and oil
refineries. They have air conditioning systems. Usually
we're designing them to keep the personnel and computer
equipment temperature controlled. And we work sometimes in
interaction with fire control systems.

Q Anything about your specialized experience in
providing and working on HVAC systems that would be causing
those scales to tilt one way or the other?

VENIREPERSON NO. 24: I haven't heard any
evidence so I don't know.

Q As you hear the evidence would you be having your own
personal experience about that design on the one side of the
scale or the other?

VENIREPERSON NO. 24: Yeah, my experience with
that background.

Q So as you're hearing that evidence you are also
applying your specialized knowledge to that either for or
against, it doesn't matter which side. 1Is that something that's
going to be weighing on your mind?

VENIREPERSON NO. 24: Yes, it's unavoidable.

Q Unavoidable. Thank you. I appreciate that. Number
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25.

VENIREPERSON NO. 25: Yes, sir. Yes. I work
in—-house maintenance and I have quite a bit of knowledge
about HVAC. I used to work at KU Med Center and two
community colleges.

0 When you worked for KU Med Center, was that involving
HVAC in operating rooms potentially?

VENIREPERSON NO. 25: Yes, I worked for the
hospital authority so I know quite a bit about that.

Q And like Juror Number 24, you'll hear evidence about
airflow and airflow systems, even i1if you did your very best to
set your personal expertise aside, is that something that's
gonna be adding weight to one side or the other on those scales?

VENIREPERSON NO. 25: It kind of depends but I
can't get away from the knowledge and all the stuff I've
seen.

Q So even if you did your best to set aside your own
personal expertise, that's going to be part of your

consideration no matter what?

VENIREPERSON NO. 25: Probably so.
Q Thank you sir. Juror 26, you raised her hand also?
VENIREPERSON NO. 26: I realized my brother

was the head of maintenance but I don't think they call it
that. He's an electrician by trade and head of maintenance

at a hospital here in town.
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Q Anything about his experience that would be weighing
on the scales one way or the other in addition to the evidence?

VENIREPERSON NO. 26: I wouldn't think so.

0 And 33.

VENIREPERSON NO. 33: I'm an air filteration
design engineer.
Q Okay.

VENIREPERSON NO. 33: I specialize in
filtration media, not the system, so actually an HVAC
position but memory that goes into applications.

Q I'm sorry. I didn't mean to cut you off.

VENIREPERSON NO. 33: Yeah. So I'm more in

vent and filtration but I make the materials, not the

systems.
Q And in this case, there's going to be discussions
about filtered air. There's going to be discussions about

filters on machinery components, that sort of thing. And,
again, like Juror Number 24 and 25, in hearing evidence about
potentially filtration issues and airborne contamination, is it
going to be possible at all for you to set aside your specific
expertise in the very specialized field?
VENIREPERSON NO. 33: I believe I can remain
unbiased. I mean I do have a certain understanding of how
design works and whatnot, system filtration mechanisms.

It's hard to discount that background knowledge but I

46




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

believe I can remain impartial.

Q I believe you. I'm not guestioning anyone's bias or
prejudice. But sometimes like in my pea example there certain
things about the case like maybe in this case where there may be
evidence from experts or witnesses or technical evidence about
filtration and about airborne contamination. Is it even
possible that your own personalized expertise is going to be
weighing on those scales in addition just because of your
background or knowledge?

VENIREPERSON NO. 33: It's hard to say.
Q Okay, thank you. I appreciate that. Thirty-four.
VENIREPERSON NO. 34: Yes, sir. I work for the
federal government oversight. I work for the United States

Department of Justice Federal Bureau of Prisons. I oversee

20 institutions in the north central region. I'm not HVAC

by trade. That's not my area of expertise. I do security

electronics. We relate HVAC generally, fire alarms,
shutting down HVAC in the event of a fire. I do some
operational reviews of HVAC operations by making sure that
they're following policies.

Q Again, in this case where there's going to be
testimony about HVAC systems and airborne contamination, is
there anything about your specialized knowledge in those areas
that might be weighing on the scales in addition to what

evidence you hear?
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VENIREPERSON NO. 34: No, my review of HVAC
systems is simply following policy. Are they doing the
maintenance that they're supposed to be doing.

Q Thank you very much. Number 39, yes, sir.

VENIREPERSON NO. 39: Similar to a couple of
the first guys over there, I run a construction department
for restoration. So with that obviously I assist with HVAC
systems and mold contaminants.

Q Anything about that experience that may possibly be

weighing on those scales in addition to the evidence?

VENIREPERSON NO. 39: No.
Q Thank you sir. Number 40.
VENIREPERSON NO. 40: I work in the training

center and we do medical so that's 99 percent

recertification for installation. We also have HVAC

classes.

Q In this case where there's likely to be testimony
about HVAC and airflow and airborne contamination, is there any
chance at all again that your specific background is going to be
weighing on those scales one way or the other in addition to the
evidence?

VENIREPERSON NO. 40: Likely, no. I don't
have enough specialized information.

Q Thank you. I appreciate your answer. Forty-seven.

VENIREPERSON NO. 47: Yes, sir. I'm the owner
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of a mechanical solutions company for commercial.

Q Do you ever design or install HVAC systems for
residential?

VENIREPERSON NO. 47: No.

Q Is there anything about your work with commercial
systems in general where there may be testimony about how those
are designed and how they work or how they're supposed to work
and other issues of airborne contamination that may be weighing

on those scales in addition to the evidence?

VENIREPERSON NO. 47: No.
Q Thank you, sir. Number 56, yes.
VENIREPERSON NO. 56: My husband owns a

product management company here in town.

Q And your work with your husband, do you talk about
work when he comes home?

VENIREPERSON NO. 56: Sometimes.

Q With that knowledge, both your husband's knowledge and
it sounds like that may be something that would we weighing on
those scales even potentially in addition to the evidence in
this case?

VENIREPERSON NO. 56: Possibly.

Q Again, even if you're trying to do your best. I
choked down peas, I did my best, is that kind of the situation
here?

VENIREPERSON NO. 56: Possibly, yes.
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Q Number 57.

VENIREPERSON NO. 57: Building and property
manager for a large church complex so HVAC repairs are my
responsibility with a contract designing high filtration
systems.

Q With your specific knowledge designing high filtration
systems and this case is going to involve discussions about
their air filtration and HVAC and airborne contamination.
Again, is that something - this might not be the right
particular kind of case for you with your specific background
and knowledge?

VENIREPERSON NO. 57: I wouldn't think so.

Q Is there any chance at all that in weighing this
evidence that you're not going to hear until trial, that your
own personal knowledge and expertise might be tipping those

scales one side or the other?

VENIREPERSON NO. 57: Not that I could see.
Q Thank you, sir. I appreciate your answer. Number 59.
VENIREPERSON NO. 59: I work for a general

contractor. And we do installation of HVAC systems on the

piping side. All the air goes through those to the

different facilities.

Q Again, with your involvement with that is that
something that might be weighing on those scales even just a

little bit as you hear the evidence in this case?
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VENIREPERSON NO. 59: I'm not involved in the
design side of it. We just do the install and we follow
specifications that we have to follow. We install and the

designers control the system.

0 Thank you, sir. Number 60.

VENIREPERSON NO. 60: My grandpa owns a
Q Could you speak up just a little?

VENIREPERSON NO. 60: My grandpa owns a

heating and air company.

Q And does he talk with you about his work at all?
VENIREPERSON NO. 60: No.
Q Anything about grandpa's heating and air that might be

tipping the scales even just a little bit as you hear the

evidence?
VENIREPERSON NO. 60: No.
Q Thank you. Did I miss anybody? The next question
then. A show of hands. How many have experience and again this

is the collective you, a spouse, a partner, a friend, a family
member or a loved one. How many have experience working with
bacteria or how it's dispersed? Number two, number 17 and 39
and 10. Did I miss anybody? Fifty-two. Anybody else that has
that kind of experience. Number two, tell me about that?
VENIREPERSON NO. 2: I do home health and take
care of a quadriplegic with bedsores, infections.

Q Thank you very much. In this case - well let me go
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on. Number 17.

here.

VENIREPERSON NO. 17: I direct a child care
center and I've been in the business for over 30 years and
so I deal with bacteria and germs. The only experience I
have about air filtering is when the COVID happened, you
know, making sure that our filtration system was on par and
able to keep the facility and the children safe, the
children and staff safe. But we have to learn a lot about
bacteria and germs and, you know, proper handwashing and
you know all that stuff.

Q Okay, thank you. Number 10. I missed Number 10 over

VENIREPERSON NO. 10: I used to be a CNA and
my mom's a nurse practitioner.

Q And so you were around bacteria, germs and how they

dispersed in the hospital and clinical setting?

VENIREPERSON NO. 10: Yes.
Q Tell me just little bit about that please.
VENIREPERSON NO. 10: When I was a CNA I was

in a clinic and I also worked at St. Luke's where I
interacted with patients and just following protocol with
how to maintain cleanliness.

Q Was that an important thing in your clinical settings

to make sure that patients and surfaces weren't contaminated

with

bacteria or infectious diseases?
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VENIREPERSON NO. 10: Yes.
Q Why was that?
VENIREPERSON NO. 10: To ensure that I am not

transferring bacteria onto the patient and Jjust making sure

that the environment was sterile in order to keep whatever

— Just bodily functions.

o) Number 39.

VENIREPERSON NO. 39: Like I mentioned,
firefighter background, catastrophe response for lighter
fluids, cross—-contamination.

Q Thank you, sir. And Number 34 and 46 and 26 and 25.
Anybody else? 36 and Number 8. Thank you. Let me restart my
numbering and go over to Number 8. Sir, what was your
experience?

VENIREPERSON NO. 8: My husband is a nurse for KU

Med and he would be - so he helped prevent the spread of C

diff.
Q C diff around the unit?
VENIREPERSON NO. 8: Yes.
Q Thank you, sir. I appreciate that. And Number 25,
yes.
VENIREPERSON NO. 25: I work at KU so we had
to deal with the infectious disease. So we are being told

what to do and what not to do when we entered the rooms and

things of that nature.
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Q Thank you, sir. Twenty-six.

VENIREPERSON NO. 26: I know I should have
raised it before, but working as a nurse, of course, I had
to prevent C diff. And I've worked where I had patients in
reverse flow rooms.

Q Again, we're going to hear evidence about patients in
reverse flow rooms and airflow and spread of bacteria and that
sort of thing. In this case, really the question is going to be
whether bacteria was able to invade that sterile area above an
operating table. 1Is your background and experience going to be
weighing on those scales even just a little bit as you hear that
kind of evidence?

VENIREPERSON NO. 26: I mean I would hope that
I would listen to everything, but you know I've been on the
other side of it.

Q And again, thinking about I hope I'd be able to eat

those peas but my feelings might be weighing on how I would

weigh that on those scales. Is that kind of the same for you?
VENIREPERSON NO. 26: My mother had C diff for
20 years.
Q There would be an issue for you in this case?
VENIREPERSON NO. 26: Probably. I mean I hate

to say that.
THE COURT: I'm having difficulty hearing her.

Can you please speak up. What was your last answer?
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VENIREPERSON NO. 26: And said my mother had
chronic C diff for 20 years. We had to deal with that.

Q And, again, having those experiences then maybe a
contract case might be a better fit for you when you don't have
those issues weighing on you and hearing that evidence. In this
case is the evidence going to be weighing on your experience and

background when you hear the evidence in this case?

VENIREPERSON NO. 26: I would hope not but it
might.
Q Thank you, ma'am. I appreciate that. And Number 34.
VENIREPERSON NO. 34: I having training as a

first responder.
0 Thank you. And 36.

VENIREPERSON NO. 36: I do home healthcare now
but I used to work for A long-term medical facility. We've
learned how to prevent cross—-contamination and wash your
hands before procedures.

o) And 46.

VENIREPERSON NO. 46: I'm a nurse. I take
care of patients with Lyme disease so I go to hospitals and
take care of patients that have infections to go home on IV
antibiotics.

THE COURT: I'm sorry, ma'am. What's your
number?

VENIREPERSON NO. 46: I'm 46.
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0 Number 52, yes.

VENIREPERSON NO. 52: I'm a pharmacist so I
help people with autoimmune disorders, not to touch eyes,
nose or mouth and things like that.

Q And so for those of you who've raised your hand with
your experience working in and around bacteria, I'm going to
focus on you all first. But we've heard the initial
instructions and the Court generally describing case. 1In
general, the plaintiff in this case is going to be that the Bair
Hugger caused some disruption that allowed bacteria to move
inside a sterile field over an operating table.

And bacteria is microscopic. It Jjust is. Nobody can see
where the bacteria came from or where it started. There's not
going to be evidence about that. And some people who work in
and around bacteria need to have conclusive 100 percent surety
about where exactly that bacteria came from.

Show of hands, is there anybody that feels that way at all?
I don't see any hands. And that question is out to everybody.
Again, is there anybody here that would need 100 percent proof

of where that bacteria started or where it came from? I don't

see any hands there either. Thank you. Number 41.
VENIREPERSON NO. 41: I need to use the
restroom.
THE COURT: We can go ahead and take a recess
then because if one person needs to go, we all go. That's okay.
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No worries. 1It's okay. So I'll read you guys an instruction at
this time. TI'll read to you the instruction and then if you
could Jjust leave your numbers in your seats you come back to the
same seat where you are.
(INSTRUCTION READ.)

Please be back in your seats at 10:40 please. Thank you.
(BREAK AT 10:30 AM)
(RETURN AT 10:42 AM)

THE COURT: Welcome back. We will continue
with the plaintiff's questioning. Mr. Emison, you may
proceed.

MR. EMISON: Thank you, Your Honor. During this
process both sides will be asking you questions whether
it's my side or the lawyers for 3M will be asking gquestions
also. And many of the questions that they ask you will be
about what you believe or how you feel about certain things
that might be involved in this case.

But during this process no one wants a commitment from
you without hearing the evidence. I only want to know
what's true for you as you sit here now before the trial
starts. And I want you to understand that you are not
bound to give any verdict by the answers that you give us
here during jury selection. Show of hands. Does everybody
understand that? It looks like everybody. Thank you.

Some people feel like surgical infections are risks of
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any surgery and if a surgical infection happens that it's
something we know about and it's not necessarily anyone's
fault and a plaintiff should not recover for that no matter
what the evidence is at trial. Show of hands, how many
feel like that to any degree? I don't see any numbers.
Thank you.

And for those of us who have ever been to the hospital
we know that sometimes they hand you a stack of papers to
sign. And sometimes in that stack of papers is something
called an Informed Consent that talks about the risks of
whatever procedure is going on. And some folks have an
idea in their mind about what a document like that means.

And some people feel as a medical patient that signing
an Informed Consent Form that that patient should never be
able to file a lawsuit or should never be able to recover
for injuries no matter what the Court's instructions are or
no matter what the evidence is at trial. Show of hands,
how many feel that way to any degree? I don't see any
numbers. Thank you.

Show of hands, how many have ever heard the term
beyond a reasonable doubt? That looks like Jjust about
everyone. Beyond a reasonable doubt is the burden of
proof. That's a proof that's required in a criminal case.
A criminal case is where somebody can be put in jail and

have their freedom and liberties taken away from them.
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This is not a criminal case.

This is what's called a civil case. And no matter
what you decide at the end of the trial no one is going to
go to jail. No one's freedoms or liberties will be taken
away. And for that reason, for Kathy O'Haver's
compensatory damages the burden of proof is lower than it
is for a criminal case.

In this case the burden of proof is whether you
believe the facts are more probably true than not true.
Whether you believe the facts are more probably true than
not true. This is sometimes called the greater weight of
the evidence.

And if we remember an example of American justice, the
blindfolded lady holding the scales, more probably true
than not true is tipping those scales ever so slightly even
if it's just a little bit that. That tips the scales more
probably in the direction of one side or the other, more
probably true than not true.

And some people just have a problem with that standard
with more probably true than not true. Some people feel
like it makes it too hard on a company like 3M to defend a
case and it makes it too easy for a plaintiff like Kathy to
win a case. And show of hands, how many people feel that
way to any degree? I don't see any hands. Thank you.

In this case at the end of the trial we're going to be
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asking the jury to award Kathy damages to compensate her
for her injuries and the harms that were inflicted on her
because of her injury. And in this case, we're going to be
asking for large amount of money. That's Jjust going to be
something like eight or $9 million that we're going to be
asking the jury that's seated to award.

And in talking about the burden of proof more probably
true than not true, the greater weight of the evidence,
some people feel the greater weight of the evidence tipping
those scales Jjust a little bit might be okay for a smaller
amount of damages. But i1if they're going to award something
like eight or $9 million they've gotta make sure those
scales are tipped more than just a little bit to award that
kind of money. They need the scales tipped more than Jjust
the greater weight of the evidence, more than probably
true. By a show of hands, how many people feel that way?
Number 11. Anybody else hear the jury box? Number 28,
Number 39, Number 41, Number 59 and Number 60. I see
somebody shaking their heads in the back row. Is there
anybody else that feels that way at all?

A Can you repeat your question?

Q Sure. We've talked about the burden. The Court's
going to give you more probably true than not true. But in this
case where we're going to be asking for millions of millions

dollars, eight or $9 million, do you need to tip those scales
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more than just slightly, more than Jjust probably true? Number
11, thank you, sir. Tell me about how you feel about this.
VENIREPERSON NO. 11: You're saying that the
large amount of money is more true?

Q Do you feel that way? In order to award $9 million in
this case is it going to be enough if we tip those scales ever
so slightly more probably true or are we going to have to tip
those scales more and provide you more evidence?

VENIREPERSON NO. 11: Probably for that much
money, yeah.

Q On a scale of 1 to 10 and 1 is not a real strong
feeling about that and 10 is a very strong feeling about that,

where are you on that scale on this issue?

VENIREPERSON NO. 11: Probably 8.

Q An 8 so a pretty strong feeling about that?
VENIREPERSON NO. 11: Yes.

Q And in this case where Kathy is going to be putting on

that evidence, that strong feeling is something she's gonna have
to overcome and she's going to have to tip those scales more
than Jjust probably true than not true, is that a fair
assessment?
VENIREPERSON NO. 11: Yeah.
Q And again there's nothing I can say as a lawyer and
anybody can say here that would talk you off of that strong

feeling, is that fair?
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VENIREPERSON NO. 11: I don't know.
Q You Jjust don't know? I appreciate that. Number 28.
Yes, tell me how you feel on this issue.
VENIREPERSON NO. 28: It probably wouldn't be

- 1t would have to be more probably true for that amount of

money.

Q If we would need to tip the scales more, we would.
VENIREPERSON NO. 28: You would need to.

Q Probably is just not gonna cut it with you?
VENIREPERSON NO. 28: No.

Q So it sounds pretty strong?
VENIREPERSON NO. 28: Yes.

Q If the Court tells you do your best, you're still

gonna want to see more evidence than just probably true?

VENIREPERSON NO. 28: Well T think so.

THE COURT: Counsel, can your approach.
(BENCH CONFERENCE.)

THE COURT: So I'm not allow them to do their
best. I'm going to ask them to follow the instruction of
the court. So I would ask you to refrain from telling them
to do their best.

MR. EMISON: Okay.

(RETURN TO OPEN COURT.)
THE COURT: I'm sorry. Juror Number 28. And so

even 1if the instruction is more probably true than not
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true, that's all we have to show. In your heart and your

mind, we've got to move those scales even more if you're

gonna be able to award even 8 or $9 million no matter what
we do?

VENIREPERSON NO. 28: I guess I could say that
if it's not more probably true than not true, that's
enough.

Q It is enough even for the large amount of money? We
just have to tip those scales Jjust a little?

VENIREPERSON NO. 28: If it's more probably
true than not true.

0 Beyond a reasonable doubt, we wouldn't have to tip
those scales a whole lot. More probably than not true is
greater weight of the evidence?

VENIREPERSON NO. 28: For that kind of money,
yes, more probably true than not true.

Q So tipping those scales a little bit is going to be

okay for you?

VENIREPERSON NO. 28: Yes.
0 Thank you. Number 39, tell me how you feel on this
issue.
VENIREPERSON NO. 39: I believe that that

large sum of money I would have to have a little bit more
than Jjust probably.

Q How strongly do you feel like that ON a scale of 1 to
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107
VENIREPERSON NO. 39: Eight or nine.
Q Very, very strong. So, again, even if the instruction
is more probably true isn't enough, you're going to be require

more evidence than that?

VENIREPERSON NO. 39: Yeah, I would.
0 Number 41.
VENIREPERSON NO. 41: I'm going to have to go

along with them.

Q You'd need more than just tipping the scales a little?
VENIREPERSON NO. 41: If it was awarded some,

but with that amount of money I'd need more. 1I'd be 8 to

10.

Q Eight to 10, strong feeling on that. Even if the
Court instruction to you was was more probably true than not
you're gonna need me to tip those scales even further?

VENIREPERSON NO. 41: For that amount of
money, yes.

Q Thank you, ma'am. Number 59, yes, sir.

VENIREPERSON NO. 59: Yeah, I'd want still
more evidence, more facts.

Q On a scale of 1 to 10 how strongly do you feel about
that on this issue?

VENIREPERSON NO. 59: Probably a 7 to 10.

Q So very strong on this issue?
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VENIREPERSON NO. 59: Yes.

0 And if the Court's instruction tells you that more
probably true tipping the scales ever so slightly isn't enough,
I'm going to have to tip those scales more, is that fair?

VENIREPERSON NO. 59: Yeah. I also haven't
heard all the evidence.

0 And, I understand. I don't know that information.
Like I said, all we can ask is what's true for you right now.
And in order to even think about awarding that kind of money no
matter what the evidence is, you're going to have to see more
evidence to get there, is that what I hear you saying?

VENIREPERSON NO. 59: I would have to know

there was fault, yes.

Q And more probably true that there's fault?
VENIREPERSON NO. 59: More evidence seriously.
0 I'm sorry. If I'm not able to convince you as to meet

our burden or convince you that there was fault or negligence,
are we going to have to tip those scales just ever so slightly
probably true or are you going to need to see more evidence in
order to award a large amount of money like eight or $9 million?
VENIREPERSON NO. 59: Probably more evidence.
Q So you would need more evidence even if the Court's
instruction was that probably was enough?
VENIREPERSON NO. 59: At that point I have to

follow the Court's instructions.
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Q I understand. I'm sorry for not being clear. 1Is that
something you can set aside, your 7 to 10 strong feeling and
follow those instructions? Or even if those are the Court's
instructions it's going to be weighing on you and you're just

gonna want to see more proof in order to award that kind of

money?
VENIREPERSON NO. 59: I just want to be
convinced.
Q And in convincing you are those scales going to have

to be tipped more?
VENIREPERSON NO. 59: Quite a bit more, yes.
Q Forty-five and 57. 1I'll circle back around and see if
I missed anybody else too.
VENIREPERSON NO. 45: Basically, I feel the
same way he does. That's a lot of money and I think it at

least needs to be more evidence.

Q How strongly on that scale of 1 to 10 do you feel?
VENIREPERSON NO. 45: I'd go all the way to

10.

Q And, again, even if the instruction that the Court

gives you is that more probably true is enough, in order for you
to even think about awarding that kind of money I've got it tip
the evidence scale?

VENIREPERSON NO. 45: Probably true wouldn't

be enough.
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Q Thank you, sir. I appreciate your answer. Number 60.
We'll come back to the other folks that raised their hand. How
do you feel about that?

VENIREPERSON NO. 60: I would need a little
more than just that.

Q In a case like this where the damages are severe we're
going to be asking for millions of dollars. Even if the Court's
instructions are more probably true than not true is enough to
meet that burden, you're going to need us to tip the scales even
more than that for you, is that fair?

VENIREPERSON NO. 60: Yes.
Q Thank you, ma'am. How strongly do you feel about that

on a scale of 1 to 107

VENIREPERSON NO. 60: Like a seven.
Q Pretty strongly?
VENIREPERSON NO. 60: Yes.
0 And then I know - who else now that you've heard

people talk about this that feels that same way? I need to
write your number down. Is there anybody else that needs to
raise their hand on this question? I don't see anybody over
here. On this area Number 20, Number 44 and 57. Did I miss
anybody else?

MS. PRUITT: Your Honor, may we approach.

THE COURT: Sure.

(BENCH CONFERENCE.)
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MS. PRUITT: Your Honor, the standard is the law
in Missouri. He's said they're not willing to follow the
Court's instruction. And I think two of these people are
confused by the manner of questioning when they say follow
the Court's instructions. And I don't think - it doesn't
look — it doesn't look fair not to have them understand the
context in which they're being asked this question. And he
needs to back up and say, can you set this aside. I think
he needs to give them the whole thing so they can factor
that into whatever they say.

THE COURT: Do you have any response, Mr. Emison?

MR. EMISON: The standard in Missouri, Your
Honor, is whether or not the juror has expressed bias or
knowledge or concern about the facts that are at in the
trial. And if a Jjuror expresses any doubt about their
ability to be impartial they are to be excluded. I'm
asking the question about whether or not they can do this.
I'm asking the question in a way that I think describes the
standard and asking specifically if the Court's instruction
was more probably true than not true is their burden, if
they would require more than that regardless of the Court's
instruction. These jurors have indicated they would
require more than that and I think that's sufficient.

THE COURT: So you've not done that consistently.

You have not referenced the Court's instruction
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consistently and that's the risk that you run into about
whether or not I consider their answers to be a strike for
cause 1s the notion that you feel like you might need more.
This scale of 1 to 10 will not bear a great deal of worth
with the Court when it comes to strikes for cause.

The fact of the matter is the question is can they
follow the instruction of the Court and you have not
consistently done that. It's one of the things I brought
you up before to remind you that I didn't ask them to do
their best. I asked them to follow the instruction of the
Court. So your concerns will be taken into consideration
in determining what the appropriate answers are in strikes
for cause.

MS. PRUITT: Thank you, Your Honor.

(RETURN TO OPEN COURT.)

MR. EMISON: And forgive me I need to go back and
ask a couple of follow-ups. Jurors 20, 44, 57. Juror
Number 11, on this issue about needing more proof if you
were to award a very large amount. If the Court's
instruction was that the burden that we had to meet was
more probably true than not true, what I hear you saying is
you cannot follow that instruction and you would require us
to tip the scales even more. Do I have that right?

VENIREPERSON NO. 11: Yes.

Q Thank you, sir. And Juror Number 39, same guestion
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for you. On the one issue on being able to award - Juror Number
39, on this one issue if the Court has instructed to you that
the burden is probably more true than not true and that's the
burden that we have to meet to prove the case even for eight or
$9 million, did I hear you say that that's not an instruction
that you could follow, that you will need more evidence in order
to award the kind of money?

VENIREPERSON NO. 39: Yes, that's correct. Me

personally I would need more than that.

Q Thank you. Juror Number 28, same gquestion to you. If
the instruction is more probably true than not true is that an
instruction that you could follow in order to award eight or $9
million or you would require us to tip those scales even more?

VENIREPERSON NO. 28: Well if it's more

probably true than not true, it's probably more true.

Q Right.
VENIREPERSON NO. 28: That's enough for me.
Q Thank you. Juror Number 41.
VENIREPERSON NO. 41: I would require it to be
tipped.
Q So even if the Court's instruction is more probably

true than not true that's not an instruction that in his case
you can follow?
VENIREPERSON NO. 41: I'd require more.

Q You do require more. If the Court's instruction was
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just a little is enough, you would still require more?

VENIREPERSON NO. 41: For that sum, yes.
Q Thank you, ma'am. Juror 59, again, Jjust to clarify
again with the other jurors. If the Court's instruction is a

little bit is enough more probably true than not true, even if
that's the construction?

MS. PRUITT: Objection, Your Honor. A little bit
is enough, it's not the standard. TI'd object.

THE COURT: The objection is sustained. Please
rephrase.

MR. EMISON: Sure. If tipping the scale ever so
slightly probably true than not true is the instruction the
Court gives you, 1is that an instruction that you can follow
or are you still going to need us to tip the scales with
more evidence in order to award something like eight or $9
million?

VENIREPERSON NO. 59: I would probably need a
little more, yes.

0 Thank you, sir. Juror Number 60, same question to
you. If the Court's instruction is more probably true than not
true, is that an instruction you will be able to follow in this
case or are you Jjust going to need to see more proof than that?

VENIREPERSON NO. 60: I could follow the
Court's instruction.

Q Thank you. Juror Number 20, tell me how you feel ON
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this issue.
VENIREPERSON NO. 20: Well, for the about
that's requested I would need to hear a little bit more.

But if what the Court is saying kind of changes because I

cannot go against what the Court says. So in the balance
there - so I would say I'm between seven and eight.
Q Seven and 8. I understand the Court is on the bench

and the Court is telling you here is the rule. Everyone wants
to follow it.
VENIREPERSON NO. 20: Of course.

Q And if the Court was Jjudging a casserole contest and T
had to Jjudge a pea casserole, I would do my best to choke it
down. But I don't know if it could follow the Court's
instruction to be absolutely impartial about that pea casserole
because it's Jjust not the right fit for me. And, again, there's
other kinds of cases in this courtroom that might be the right
fit where you wouldn't have to fight yourself to follow the
Court's instruction.

So what we need to find out in this process is is this the
right case for you. And on this issue, 1is that something that
you could absolutely for sure follow the Court's instruction on
that burden or is it even possible that you're going to require
more than that and can't follow the Court's instruction?

VENIREPERSON NO. 20: I would say I would

require a little bit more depending on the evidence they
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would provide.

Q You would require even more even depending on the
Court's instruction?

VENIREPERSON NO. 20: I would say a little
more.

0 Thank you, ma'am. Juror Number 44. Yes, sir. How do
you feel on this?

VENIREPERSON NO. 44: With your pea casserole
$8 million is a lot. It strikes me you haven't provided us

- no offense to you, but you haven't provided the basis for

compensation.

Q Right.

VENIREPERSON NO. 44: Right. And so if the

Judge instructed me that it was appropriate at this level

to compensate eight to $9 million, T could take the Judge's

instructions. But without a basis for compensation, it
seems extreme and it seems healthcare costs are so high.

So I would have a problem with choking down that pea.

Q And, again, we're not asking for you for a commitment
here today and you won't hear any evidence until the trial
starts. So all we can do is figure out sitting here today
without hearing anything if this is the right kind of case.

So in this case we have to prove our case. But if the
instruction is we have to prove our case by tipping the scales

ever so slightly more probably true than not true, is that going
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to be enough, can you follow that instruction or in order to
award something like eight or $9 million you're going to need to
see more proof from us than just tipping the scales ever so
slightly?

VENIREPERSON NO. 44: I'm going to need to
understand the basis for compensation. So I would have to
say yeah, I would need more unless you're going to provide
me a basis for compensation in which case I would be able
to in clear conscience take the Court's instruction.

Q I will provide you. If I'm going to win this case I

have to provide you a basis for compensation. I guess the

question is if the Court instructs you that an adequate
basis for that compensation was tipping the scales a little
bit, is that an instruction you can follow or am I going to
need in order for you as a basis for compensation I've got
to tip those a lot?

VENIREPERSON NO. 44: No. If your basis for
compensation is convincing then I can follow the Court's
instruction.

Q And, I'm sorry if I'm talking in circles. If it's
convincing to you 1is tipping those scales a little bit
convincing enough?

VENIREPERSON NO. 44: As a basis for
compensation, yes.

0 Thank you, sir. And 57. Yes.
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VENIREPERSON NO. 57: When you said the

amounts, that sort of struck me and made me think there's a

standard for a tipping point. I'd like to think there

would be. I thing I would be a 4 or 5.

Q Whether you're a 4 or 5 or 7 to 10 on this issue, what
it comes down to is can I convince you to — whatever the
evidence is at trial is it even possible for me to convince you
of that. If the Court's instruction is to convince you that T
would need to tip the scales ever slightly more probably true,
is that enough for you to award something like eight or $9
million or do I have to tip the scales more?

MS. PRUITT: Your Honor, may we approach.
THE COURT: Sure.

(BENCH CONFERENCE.)

MS. PRUITT: There is nothing in the instructions
that say I Jjust have to tip the scale just a little bit.

That means something different to jurors than more likely

more probably true than not true. And what we're doing

here is just getting off anybody because they don't know
about this stuff that they don't understand yet what
they're going to understand by the end of the trial. And
to suggest I Jjust have to tilt it a little bit, it sounds
like an attempt to reduce the burden of proof that they
actually do have which is more probably true than not true.

MR. EMISON: I think I've accurately described
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the burden of proof. I think I'm entitled to explain in an
accurate way what that means. Other courts have used that
language. 1It's in our pretrial brief on jury selection
that that is an appropriate way to describe the burden of
proof to the Jjury.

THE COURT: 1It's an appropriate way - I don't
disagree with that necessarily. But where I have issue is
you using that in conjunction with the Court's instruction
and your mixing them together. And that's misleading to
the jury. We must refer to this instruction more likely
true than not true, not the tipping of the scales. There's
nowhere in the Court's instruction where we talk about
tipping the scales.

If that's how you want to define more true than not
true, I don't have an issue with that. Where I have an
issue is you mixing that with the Court's instruction.

MR. EMISON: I understand. 1I'll be more precise.

THE COURT: You have 62 minutes and 18 seconds.
Q. Fifty-seven, we were talking about this. And, again,

the Court's instruction will be more probably true than not
true. And when I tried to define or describe what that means I
used the term tipping the scales ever so slightly. Tipping the
scales is not going to be in your instruction. That's just the
way that I talk about that with you that.

Again, I'm understanding that the Court's instruction is
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going to be more probably true than not true. And understanding

that the way I talk about that is just tipping the scales. Is

that going to be an instruction that you can follow in order for

me to convince you on awarding compensatory damages like eight

or $9 million or are you going to need more proof that?

VENIREPERSON NO. 57: I would like to think

so. Like I said, coming from moving the balance a point
higher but I'd like to think I could be.

0 I'd 1like to think I could. Is this the right kind of
case for you if there's a doubt in your mind about whether you
can follow the Court's instruction or whether even in hearing
the evidence you said that points going to move? Is there any
possibility at all that that point's going to move and you could
not follow the Court's instruction?

VENIREPERSON NO. 57: I would try to be and I
would hope not.

0 Thank you, sir. I think I missed Number 45 when I
circled back around. Again, hearing this discussion I
understand the Court's instruction is going to be more probably
true than not true. And you understand when I talk about that T
use my hands and tipping the scales. Is that an instruction
that you're going to be able to follow or is that something that
in order to award or even think about awarding that kind of
money you're going to need more proof?

VENIREPERSON NO. 45: I would have to have a
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high probability.

THE COURT: And that was 45, right?

VENIREPERSON NO. 45: Yes.

VENIREPERSON NO. 17: I have a question and
it's been bothering me.

THE COURT: And this is Jjuror number?

VENIREPERSON NO. 17: Seventeen. So I'm here
using my time and everybody else's time. I'm certainly
hoping that both parties believe in their case and that the
burden of proof that's on both of you and it's not likely
that we're sitting here making that decision. That's my
thing.

I don't know where that eight million dollars came or
where the 2 million came from or how much of a cut you get
as a lawyer. I don't know these things ore how much the
court costs this. I just want to be as honest.

If the Judge is going to tell me that I have to make a
decision because this is a civil court, the money thing
does throw us off because it's a lot of money. That's a
lot of money.

But I can understand if the person needs that money to
take care of and help correct them or get them through
life. I mean there's all these contingencies that are
going around in our minds.

And so you keep asking us those questions and, you
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know, I'm going to — if I was here and the person gets $2

million and it covers the cost, I want proof. If it's $8

million which I still want proof. I want to believe both
parties are in this to do the best they can so this never
happens again. So I don't know if that's bad for me to
have that opinion.

Q It's our Jjob to prove the case. This is not the
evidence. We are not putting on evidence and we aren't proving
our case now. This is to find out what's true for you and if
there's feelings or things about this case that make it not the
right fit.

And in this case on this particular question is if the
Court's instruction to you is that to convince you to award
compensatory damages of millions of dollars if the burden of
proof is more probably true than not true. And how I explained
that is can you follow that or will you need more proof?

VENIREPERSON NO. 17: I will look at the proof
that is provided by both people. I mean, you know, the
plaintiff and I don't know what the names are.

0 And the defendant?

VENIREPERSON NO. 17: And the defendant. I
will look at that. But I think what confuses people here
is OH, well 2 million or 200 million, that's not too bad.
We get the person through life or whatever. But isn't it

true that after all this is judged, that they can come back
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and say well, we want to renegotiate down to a lower
amount? That person is hurting and she's come for us to
look and judge what is the truth.

THE COURT: Mr. Emison, I'm going to step in here
for a second. So because there's only so much that the
attorneys are able to say. So here's what - you know, it's
very difficult for you guys to answer these question and
that's not lost on me.

But what's really important is that the plaintiff is
going to present evidence. The defendant may present
evidence. And then I'm going to give you instructions.

It's important that the decision that you guys make is
based only on what you see and hear in this courtroom. So
if you have those concerns and those concerns weigh in on
your decision, then that's not appropriate. You only can
base your decision on what you see and hear in this
courtroom.

If you have those concerns about something that may go
on later or who's getting the money and where and that
affects your decision, that's fair but it's not appropriate
in this case.

So if there's no judgment for anyone that has

these other influences and these other thoughts about

civil cases and things like that, but it's important

that the folks that are making the decision in this
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case come into it with an open mind, a blank slate. No one's
ahead of one another at the starting line. So that's kind of I
think where kind of the more people answer the more kind of
thoughts come into people's minds which is okay. But what's
important is that you make your decision based upon what you see
and hear in the courtroom and that you follow the Court's
instruction as it relates to burdens of proof and so forth.

So with that, Mr. Emison, I'll let you continue.

MR. EMISON: Thank you, Your Honor. I appreciate
it. So understanding that the end of the trial the
instructions will be read. And your decision has to be
based only on the evidence presented at trial.

And lots of folks have different ideas and different
knowledge and different thoughts about other things like
you've been discussing. Is there any chance at all that
those other things would be weighing on how you weigh the
evidence in this case?

Like my hatred of peas would be weighing on me in
judging that casserole. Are there other things from
outside the evidence that may be weighing on you if you
consider 1it?

VENIREPERSON NO. 17: Yes.

Q And even if the Court's instruction to you is that you
may only consider the evidence, that's not something you can

follow because those other things would still be weighing on
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you?

VENIREPERSON NO. 17: Well I think there's
another question that needs to be asked. You've asked
about the people that have worked in the medical field.
But I'm on the side of and I have to say this. I want 3M
Company to prove it because I've had two knee surgeries.

I've had a sister that almost died from hip
replacement and the glue was wrong in 1972. And she not
wanting to sue people is now in a wheelchair due to that
that problem, which he had to have three other surgeries in
her life. So no amount of money that she would get would
give her the quality of life that she deserves. Now my
sister is not in the mood - she doesn't want to sue but

Q I had to stop you but I've only got a limited amount

of time. So I appreciate your

VENIREPERSON NO. 17: So I guess I'd have to
be recused.
Q That'll be for the Court to determine.

THE COURT: So here's what I will say.

VENIREPERSON NO. 17: I think that's what
everybody is thinking as we go through this. I think
everybody is I have this and I have that.

THE COURT: So we're going to let everybody think
their own thoughts and I appreciate your perspective. I

think that we have a good idea of your thoughts that we're
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starting this.

VENIREPERSON NO. 17: I'm sorry.

THE COURT: ©No, no. No apologies. We love
people that talk. We want people to talk. I'm sorry for
what you've gone through and what your sister has gone
through. It sounds to me like this would be a difficult

case for you to come in with an open mind.

VENIREPERSON NO. 17: Yes.
THE COURT: Fair enough. Thank you, ma'am.
Q We appreciate your thoughts. We talked about the

burden of proof and more probably true than not true. And
related to that is us proving that the medical device that 3M
manufactured caused Kathy's surgical infection. And one of the
instructions the Court may give you is that 3M is responsible
for Kathy's injuries, if it's product either directly caused or
directly contributed to cause Kathy's surgical infection.
Hugger can contribute to cause the infection along with some
other factor whether that's Jjust one factor or several other
factors.

And some people have a problem with the concept of directly
contributed to cause. Some people don't like that a defendant
like 3M can be responsible for all the plaintiff's damages even
if its product was not the only cause of the infection.

Again, some people feel like that makes it too easy on a

plaintiff like Kathy and too difficult on a defendant like 3M.
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Show of hands, how many people feel that way to any degree?
Anybody in the jury box? Number 14. I see 20, 11.
VENIREPERSON NO. 3: Can you repeat the question?
VENIREPERSON NO. 20: Can you repeat?
THE COURT: And I'm sorry, was that Juror Number

3 that asked to repeat the question as well as Juror Number

207
VENIREPERSON NO. 3: Yes.
VENIREPERSON NO. 20: Yes.
Q Sure. We talked about the burden of proof more

probably true than not true. And part of that burden of what we
have to prove is that 3M's medical device, the Bair Hugger
caused Kathy's infection. And one of the instructions the Court
may give you if you're on the jury at the end of the case is
that the Bair Hugger - I'm sorry, let me find my spot so I read
this the right way. That 3M is responsible that the Bair Hugger
either directly caused or directly contributed to cause Kathy's
surgical infection.

And directly contributed to cause means that the Bair
Hugger doesn't have to be the only cause. So that the Bair
Hugger can contribute to cause the infection along with some
other factors, whether that's one other factor or several other
factors. Some people have a problem with that concept of
directly contributed to cause because they don't like the

defendant like 3M to be responsible for all of Kathy's harm, all
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of her damages even if the product was only partially
responsible, only contributed to cause the infection. And how
many people have a problem with that, feel that way to any
degree?

MS. PRUITT: Your Honor, may we approach.

THE COURT: Sure.

(BENCH CONFERENCE.)

MS. PRUITT: Again, we have counsel telling the
jury what the instruction may entail. He can use the
language directly cause or directly contributed to cause
but he can't characterize. What the Court is going to do
is read that instruction. We're going to go to this same
road again that we've Jjust been down with regard to this
other question where he was asking about burden of proof.
And I want to ask the Court to put a stop to it right now
because the instruction says -

Instruction 6 says the proof will be what the proof
will be. But for him to start characterizing and trying to
get them to be thinking along the way of well, if there's
any evidence other than the fault, you can't be fair. I'm
just going to object to that because it's not Mr. Emison's
interpretation of the instruction. He can't tell them what
the instruction means.

MR. EMISON: Again, Your Honor, it was in our

brief on Jjury selection. We are entitled to explain the
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instruction in a fair manner to allow the jury to
understand what it means. When they hear that phrase in a
vacuum they have no understanding what that means. I'm
asking them whether they have informed any express bias or
prejudice on this issue and it is something that we have to
get into and I think I'm explaining it fairly.

THE COURT: The objection at this time is
overruled. I would Jjust caution you to, as you continue to
ask questions the language of the instruction.

MR. EMISON: T will.

THE COURT: The objection is overruled.

(RETURN TO OPEN COURT.)
Q How many people feel that way?

VENIREPERSON NO. 41: I'm - the white noise 1is
on.

THE COURT: Stop, stop. So if you're talking, we
need to know who's talking. So it was Juror Number 41 T
believe that Jjust

VENIREPERSON NO. 41: The white noise.

THE COURT: White noise, God bless it. Juror
Number 41 was the one that spoke. And then I think that
Juror Number 20 said something after that.

VENIREPERSON NO. 41: That was me. He spoke
to me and I told him I'm still trying to figure out the

question.
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Q If you feel that way on this issue of directly cause
or directly contributed to cause, if you have a problem at all,
again would you raise your paddle numbers so I can write that
down. Number 24 and Number 20. Were there other folks that had
their paddles up?

VENIREPERSON NO. 44: Counselor, can we have a

point of clarification to follow-up?

Q Yes.

VENIREPERSON NO. 44: It seems as if and I
mean no offense. It seems as if you're asking us two
questions. One is proving they caused it and the other is

proving they contributed to cause. And I apologize but it
seems as if you're asking us two questions and it's
difficult for me at least to answer you honestly to both.
THE COURT: And that was Juror Number 44,
correct?
VENIREPERSON NO. 44: Yes.

Q And so if the Court's instruction may be that 3M is
responsible if the Bair Hugger directly caused and then there's
an "or" - or directly contributed to cause. And my
understanding of that instruction is that the Bair Hugger
doesn't have to be the only cause of that infection. It can
directly contribute to cause.

So do you need more proof to prove more likely than not

that the Bair Hugger contributed to cause or acted in
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conjunction with anything else that caused infection is enough
to prove that case?

Some people have a problem with that, that they think the
Bair Hugger should be only cause and that if the Bair Hugger
acted in conjunction with anything else they just could never
award a verdict for Kathy even if that's contrary to the Court's
instruction.

So my question is how many people feel that that
contributed to cause is Jjust not enough for them on causation?
They're going to want to see that the Bair Hugger acted alone
and didn't act with anything else. I see paddle 41 and 11 and
three and 24, 21.

VENIREPERSON NO. 21: I have a question not
related to that answer. Do you want me to ask it now?

Q Let me write that down and let me follow up on that
and then I'll circle back. Number 3, tell me about your
concerns.

VENIREPERSON NO. 3: I want to know how many
people have gone through this surgery before?

Q Let me stop you. I can't talk about any of that here.
That goes into what the evidence is gonna be at trial and we
can't really get into that. We can't put on evidence here.
What we have to know is i1if there are factors other than the
evidence and other than the Court's instructions that are going

to be weighing on you as you listen to the evidence and render
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your verdict.

And just this question, if the Court tells you that in
order to prove our case we have to show that the Bair Hugger
contributed directly or directly contributed to cause Kathy's
infection or that it combined with something else to cause that
infection. And if so, 3M's responsible for all of the damages,
100 percent of the damages even if the Bair Hugger only
contributed to cause the infection with something else. Is that
something you have a problem with?

VENIREPERSON NO. 3: Yes, I'd have to see more
proof.

Q For you that's not an instruction you can follow.

VENIREPERSON NO. 3: I'd have to see more proof,
3M in its own words the only one.

Q Even i1f the Court's instruction is that it can work
with something else?

VENIREPERSON NO. 3: I cannot go by what you say
in the court.

0 With my pea example, if that's the Court's
instruction, are you are still going to want to see that 3M was
the only cause?

VENIREPERSON NO. 3: Yes.

Q Thank you, sir. Juror Number 11, how do you feel on

this issue?

VENIREPERSON NO. 11: Well if there's more
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contributors to the issue, it could be hard to put sole

blame on 3M.

Q So if the Court's instruction is the Bair Hugger
doesn't have to be the only cause, it could be more than one
cause, if so, 3M is 100 percent responsible, is that an
instruction you're going to be able to follow?

VENIREPERSON NO. 11: Actually, I guess. 1In
my mind there's more weighing on the issue against 3M.

Q If in your mind there's more weighing on the issue
than 3M, are you going to be able to give Kathy a verdict?

VENIREPERSON NO. 11: Possibly.

Q Okay. Is there any chance at all that if the Court's
instruction says that Bair Hugger - proof that the Bair Hugger
combined with anything else, that 3M is 100 percent responsible,

is there any chance at all that you could not follow the Court's

instruction?

VENIREPERSON NO. 11: No.
0 Thank you. Number 14.

VENIREPERSON NO. 14: Yes. After hearing all
this talking around, it's all fine. I can remain
impartial.

Q Thank you, sir. Juror Number 12, how you do you feel?

Juror Number 20, how are you feeling?
VENIREPERSON NO. 20: Going back it's really

like it's a question, a little confusion. But if, again,
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they're saying that they are responsible and they're the

only ones, that 3M is the only one responsible to take care

of it, well then yes. But if there's another one that's
part of it, another company, then why only one?

Q If the Court's instruction is that we make our case
and you have to find for the plaintiff if we prove to you that
the Bair Hugger directly contributed to cause Kathy's injuries
even with something else, if something else was also involved,
that the Bair Hugger was also involved. The Court's instruction
is you have to find for plaintiff and you have award her damages
and 3M's going to have to pay hundred percent of those damages,
is that an instruction you can follow?

VENIREPERSON NO. 20: I guess I would have to
but it would be on my mind. If there are two people that

did this harm why then would only one be responsible for

it?

Q And, again, this is kind of - I understand you're
going to do your best.

VENIREPERSON NO. 20: Yes, I will do my best.

Q If the Court tells you what to do, I'm going to do my
very best to do what the Court tells me to do. But in this kind
of case, again, 1s that something that either they - it's just
going to be very hard and you're not going to be able to follow
this instruction on this?

VENIREPERSON NO. 20: I would do my best.
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Q I understand you'll do your best. We all do

At the end of the day is that an instruction you could

follow and it's okay if you can't. That's why we have
process.

VENIREPERSON NO. 20: It's hard. It

like I said in the back of my mind.

Q It would be hard for you to follow the Court'

instruction?

VENIREPERSON NO. 20: Yes.

our best.

really

this

would be

S

Q Thank you. Did you raise your hand? I'm sorry.

A No.
Q Twenty—-four?
VENIREPERSON NO. 24: So I would say

time I look at mostly true, partially at fault, I

the point where I'd like to see mostly at fault or

by the

get to

something that would help me understand that the Bair

Hugger was the cause even if there are other things

contributing to it. And preemptively I'll say, yes, I can

listen to the Court's instruction.

Q And Jjust to dig down on that little bit. So

if the

Courts instruction to you is that we prove our case and you have

to find for Kathy if we show that the Bair Hugger directly

contributed to cause her infection even if there were other

factors involved and it wasn't the only cause. And so

responsible for 100 percent of the damages. That's an

3M is
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instruction that you can follow?
VENIREPERSON NO. 24: And can work with the

words "directly contributed," yes.

0 Thank you, sir. And 44.

VENIREPERSON NO. 44: I don't think I raised.
Q Okay. And 41. How do you feel on this?

VENIREPERSON NO. 41: I feel that one company

can't be the only company i1if there's someone else involved.
Q And so if the Court's instruction to you is that you
have to award a verdict if we show that Bair Hugger directly
contributed to cause even if there's other factors involved.
And if so 3M's responsible for 100 percent of the damages,

that's just not an instruction that you can follow for this

case?

VENIREPERSON NO. 41: I'm struggling with it,

no.

Q Not something you can follow? Did I get that right?
VENIREPERSON NO. 41: Right.

Q Juror 21, what was your question?
VENIREPERSON NO. 21: You answered it.

Q Good. Did I miss anybody? Anybody here that didn't

discuss it feel like they need to raise her hand? I don't see
any other hands.
And, again, kind of like the burden of proof. In a case

like this where we're going be asking for millions of dollars
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for Kathy's compensatory damages, some people feel like they
need more proof than just more likely true or probably true than
not true.

Same thing on this. In a case where we're going to be
asking for millions and millions of dollars, does anybody have a
problem with this concept of directly contributed to cause or in
order to award something like millions of dollars is not going
to be enough that the Bair Hugger just contributed to cause
Kathy's infection, that it has to be the only cause? Does
anybody feel that way?

VENIREPERSON NO. 41: Can I respond?

Q I have your answer. I think I understand yours.
Anybody else? I don't see any other hands.

The Jjury that serves in this case will never have on the
verdict form anywhere to place blame on anyone other than 3M.
There will be a place to blame any doctor, any hospital, any
patient, any other company. This case is about whether 3M was
negligent or whether 3M made an unreasonably dangerous product.
And if that product contributed to Kathy's injuries then 3M is
responsible for all of the harm.

Show of hands, how many would even consider the possible
fault of somebody else like a doctor or a hospital or even a
patient no matter what the Court's instructions are what the
evidence is at trial? How many feel that way? I see juror

Number 41 and Juror Number 10 and 48. Anybody else feel that
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way?

that.

Juror Number 10, tell me about your thoughts?

VENIREPERSON NO. 10: The parties that are
involved in the surgery can affect what happens in the
surgery. It can affect the materials that are used
throughout the surgery. So if there was negligence on the
part of the surgeons or the staff involved that either
enhanced or deteriorated the way 3M's product worked, that
would be - that would raise question.

Q And in this case where there won't be anybody to infer
And
MS. PRUITT: Your Honor, may we approach.
THE COURT: Sure.
(BENCH CONFERENCE.)

MS. PRUITT: Again, this is a mischaracterization
of what the Jjury is going to hear in this trial. We're
entitled to put on a defense. And just because nobody's on
stand it doesn't mean this Jjury can't see all evidence that
they hear. They're going to hear a ton of evidence about
the person, the environment, the surgeon. What Mr. Emison
is trying to project is that when they hear that evidence
that they can't let that influence their decision because
it's only 3M in this.

MR. EMISON: That's not what I'm suggesting.

THE COURT: You did say what the evidence is

going to be so I'm going to sustain the objection. I would
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instruct you to refrain from discussing specifically what
the evidence is going to be.

MR. EMISON: I apologize. I said that without
knowing and I apologize.

THE COURT: That is how I interpreted it but just
a word of caution. The objection is sustained. You have
30 minutes remaining.

MS. PRUITT: 1If I can be heard one more time.
This particular potential juror, I would ask that you ask
him to move on cause he's going to go back into that same
topic and try to get all the other jurors to believe that
they can't consider the personnel in the OR and the
surgeons and that kind of stuff and they're going to hear
evidence about it.

THE COURT: I'm not going to give that
instruction. I would just caution you regarding additional
inquiry regarding Juror Number 10 and in any specific
references to the evidence that the jury will hear.

MR. EMISON: Thank you, Your Honor.
0 Is the white noise on?

THE COURT: I got it. I got it.

MR. EMISON: May it please the Court.

THE COURT: Counsel.

Q And thank you for your answer. I think I understand

where you're coming from. Number 41.
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VENIREPERSON NO. 41: That's me.

Q And the question again, the jury that is serving in
this case will not have on the verdict form anywhere to place
any of the blame out any other person or entity, no doctor, no
hospital, no others.

And this case is about whether 3M's product was negligently
designed and whether it was unreasonably dangerous and whether
it contributed to cause Kathy's infection. And if that product
contributed to cause Kathy's injuries even just a little bit
then 3M is responsible for all of the harm.

And some people have a problem with that. They feel like
they would need to consider the possible fault of a doctor,
hospital, someone else even if there's evidence that 3M's
product contributed to cause the harm. A show of hands, how
many people feel like that to any degree, that they would need
to consider the fault of other potential causes even i1if the Bair

Hugger directly contributed to cause Kathy's injuries?

VENIREPERSON NO. 41: It's still the same
answer.
Q Same answer for you?

VENIREPERSON NO. 41: Yes.
Q Thank you. I appreciate that. I saw some hands go

up. I'm sorry, 56 and 45.
VENIREPERSON NO. 45: I think you've

definitely have got to consider other sources; the doctor, the
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hospital. I mean you have to consider others.

Q And in this case the Court's instruction that that if
we show that the Bair Hugger directly contributed to cause
Kathy's injuries and that's enough for 3M to be the only person
at fault and there's nobody else on the verdict form?

VENIREPERSON NO. 45: And that's been proven?

Q That 3M contributed, that the Bair Hugger contributed.
Even i1f there's other potential contributing causes; even if
that's a doctor or a hospital or some other product or anything
else, if they're not on the verdict form would you still be able

to find against 3M?

VENIREPERSON NO. 45: The full thing?
Q Yes.
VENIREPERSON NO. 45: No, I couldn't go with
that.
Q Even i1if that's the Court's instruction, you couldn't
do that?
VENIREPERSON NO. 45: No.
0 Thank you, sir. And 56.
VENIREPERSON NO. 56: Same for me. Knowing

other parties are involved and all the other factors going
in and knowing just 3M being the sole contributor to the
harm.

Q And so if the Court's instruction is we prove our case

and you have to find the verdict for Kathy, can you show that

98




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Bair Hugger directly contributed to cause and there's nobody
else there to share in that blame with 3M on the wverdict form,

that's just not an instruction that you can follow?

VENIREPERSON NO. 56: I don't think so.
Q Thirty-nine.
VENIREPERSON NO. 39: Yeah, a quick question.

In my past experiences I've seen companies represented in
the operating room with the surgeon. Can you tell us
whether there was a representative from 3M that was in the

operating room?

0 I can't tell you.
VENIREPERSON NO. 39: Fair enough.
Q Anybody else raised their hand? Twenty-three and 48

and 20?7 Forty-eight, I forgot you. I apologize. Tell me how
do you feel?

VENIREPERSON NO. 48: If there's gonna be
negligence by anybody else other than 3M then I probably
wouldn't be able - in good conscience be able to do what
you're asking.

Q So if the Court's instruction is that we prove our
case — we prove our case and we show that 3M's product was one
of the causes that contributed to cause Kathy's infection but
there's nobody else on the verdict form, you couldn't apply 100
percent of the fault to 3M if there were other potential sources

of that infection along with the Bair Hugger? You could not do
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that, correct?

VENIREPERSON NO. 48: No.

MS. PRUITT: Your Honor, may we approach again.

THE COURT: Sure.

(BENCH CONFERENCE.)

MS. PRUITT: Again, Your Honor, we're entitled to
put on a defense. What Mr. Emison's trying to do is based
on this jury is they can't consider all of that because
there's not a line on the verdict form for those people.
And I've never heard that, that we can't present our
defense and that a lawyer in voir dire can suggest that
there is no defense and that's basically the inference.

And there are people out there that know it and have
expressed it. And what he's trying to do is get them to
think they can't consider that evidence. That's part of
our defense.

MR. EMISON: That's not accurate at all. I'm
being very precise in talking about this. And every time
asking about if they find the Bair Hugger contributed to
cause this. I've couched every one of my questions with an
assumption that we prove our case that the Bair Hugger
contributed to cause the infection. Missouri law is clear.
They do not get to argue nonparty for fault. The Jjury
cannot consider any other potential cause

THE COURT: Hey, guys, I'm sorry. It's very
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difficult for Gail to hear all of us. So if you guys could

just be quiet. Thank you.

MR. EMISON: A jury cannot consider any other
potential cause unless there is the sole cause of Mr.
O'Haver's infection. 1I've couched my words very precisely.
I'm not talking about sole cause. I'm only talking about
an incidence in which the Jjury already decides that the
Bair Hugger is partially involved.

THE COURT: The objection is sustained at this
point. I understand your concern. I just think that when
you have a follow-up question sometimes that's not - that
you don't follow that script as closely. So I would just
caution you to make sure that you're following that script
even with your initial questions and with your follow-up.

MR. EMISON: Okay, I will.

(RETURN TO OPEN COURT.)

Q Juror Number 48, again, Jjust to make sure you
understand my words. I want you to assume that we have to prove
that the Bair Hugger was at least partially at fault or directly
contributed to cause Ms. O'Haver's infection. And that the
Court's instruction, that's enough. And if so 3M is 100 percent
responsible for that, but there may be other causes whether it's
a doctor or a hospital or another product. If those other
potential causes aren't on the verdict form is that and

instruction that you can follow?
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MS. PRUITT: Objection, Your Honor.
THE COURT: Overruled.
VENIREPERSON NO. 48: And that's not on the

verdict form?

0 I can see it's real hard.
VENIREPERSON NO. 48: If it's not on the
verdict form then I'm going to be fairly impartial. Yes, I

feel 1like a could go ahead do what I'm mandated to do by

the Judge.

Q So even if you think if you think - we prove our case
and you think there's three at fault. And one of them is the
Bair Hugger. And even if the Bair Hugger is a small cause and
the other two are big causes?

VENIREPERSON NO. 48: If there was other
things that are brought into the case, it may sway my
opinion as to whether they are fully at fault or not. But
just off of only this company right here being the ones who
are at fault and that's it and that's all I'm looking at as
far as in this case, if I'm mandated to do that, then I
would do it.

Q Let me give you an example. If you think that there
are three causes and you think we have proven to you that the
Bair Hugger is 20 percent at fault and that there's some other
thing that's 50 percent at fault. There's some other that's 30

percent at fault. Are you going to be able to award Ms. O'Haver
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a hundred percent of her damages against 3M if you think the

Bair Hugger's only 20 percent at fault?

VENIREPERSON NO. 48: No.
Q You could not do that?
VENIREPERSON NO. 48: No.
Q Show of hands. How many other people feel that way at

all 1if you haven't raised your hand yet? How many people feel
that way at all? Hold your paddles up so I can get your
numbers. Number 42, 51, 57, 45, nine, two, 11, four, 16. Did I
miss anybody? Forty-three and 59.
MR. EMISON: Your Honor, how much time do I have?
THE COURT: You have 22 minutes.

Q So Number 4, on that example, this is not the
evidence. This is an example to illustrate a point. So, again,
if you decide after our proof that we have proved to you that
there's three causes and the Bair Hugger is one of those that
directly contributed to cause Kathy's infection but it's 20
percent of the cause; something else is 50 and something else is
30. Can you award 100 percent of Kathy's damages against 3M?

MS. PRUITT: Objection, Your Honor. May we
approach.

(BENCH CONFERENCE.)

MS. PRUITT: He's just told this jury that
there's not going to be another line on the verdict form.

Now he's telling them that if we proved 20 percent on 3M
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and 50 percent on this one and 10 percent on this one,
that's completely inconsistent with what he's already said.

There's not going to be another line and I'd agree
with that. But now he's saying - giving them a
hypothetical. Use these different lines on the verdict form
and saying that 3M is only 20 percent liable, are you going
to decide against them. People are going to say no.

They can follow the instructions. They know when they
hear the proof they're going to know how to decide this
case. Mr. Emison can't direct that even if 20 percent -
you think in your mind they're only 20 percent liable.

And he's already gone through this on contribute to
cause which he can do. I agree with that. But this is
going to suggest that, you know, there's going to be these
lines where somebody's 50, somebody's 30 and somebody's 20
and that's improper.

THE COURT: I'm not comfortable with this line of
questioning because you're creating a hypothetical that is
incredibly specific where you're saying 20 percent an if
they were to say something like 10 percent, I don't believe
that's appropriate. Creating this hypothetical that gives
very specific percentages of fault I think is misleading to
the jury and gives them some notion that they have to
attribute a certain percent to whatever that they think are

involved. So I don't think that is appropriate.
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If you want to say something specific without giving a
specific number I think that's appropriate. But saying 20
percent and then saying are you going to give them 100
percent of the damages, that's misleading. And I think
that it causes the commitment to be caused by the jury that
I don't think is appropriate whether it's 10 percent, 20
percent or eight percent.

MR. EMISON: Can I characterize it quantitatively
as a small percent? A small part of the contributing cause
of something else in a large part of the contributing
cause.

THE COURT: I don't necessarily have an issue
with that. But I think again you're trying to get too
specific and causing these Jjurors to make a commitment that
is inappropriate for Jjury selection.

MR. EMISON: I can rephrase my commitment
question. I don't not want them to make a commitment.

What I'm really getting at is they believe that the Bair
Hugger directly contributed to cause, but that it was only
a small part of that cause, could the award all of the
damages. That's all I'm trying to get at.

THE COURT: I don't have an issue with that. Ms.
Pruitt, do you want to make any further objection to that?

MS. PRUITT: ©Now he's replanting the seed, Your

Honor. I'd ask the Court to take that into consideration
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about this one for cause. Because now we've all heard the
percentages and he knows he's going to go right back to the
directly contributed to cause language. That's proper.

But now it's all mixed up and these individuals are
thinking in their minds if there's a 10 percent
responsibility on the lack of 3M. 1I'd actually ask the
Court ask him to move on.

THE COURT: So I'm not going to ask you to move
on. I will allow you to either say - moving away from the
percentages because I don't think that's an appropriate way
to ask a question or I could do it. 1If you're comfortable
doing that, then that makes more sense. Explain to them
why you're not doing the percentages anymore.

MR. EMISON: I will. 1I'm sorry how much time do
I have?

THE COURT: Twenty-one minutes.

(RETURN TO OPEN COURT.)

Q Number 4. So I'm going to get away from percentages
here. I don't want to suggest to you what you might think.
What I'm trying to get at is, again, the Court's instruction is
going to be that we can prove our case if we show that the Bair
Hugger was a contributing cause, directly contributed to cause
Kathy's infection even with anything else. And so, again, I'm
not asking anybody for a commitment here. This is not evidence.

What we're hearing here is not evidence. It's simply to
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understand your thoughts and feelings about issues that will
come up 1n this case or may come up in this case before the case
starts.

So understanding that, assume again that you're a juror in
the case. You've heard the case. At the end of the case you
believe that we have proved our case, that the Bair Hugger did
directly contribute to cause Kathy's injury or was a small cause
and you believe that there's something else that might be a big
cause.

The only name on that verdict form is going to be 3M.
You can't write in the name of whatever that other cause might
be. So even if you think that the Bair Hugger was a small cause
could you award 100 percent of the damages to Kathy and against
3M?
VENIREPERSON NO. 4: I believe it be a struggle

just based on the complexity of the case as well as I am a

patient that has dual knee replacements and had an

infection in my left leg. And I Jjust considered it a risk
of the surgery. But yeah, still sitting here today I need
to stretch my leg. But I would have a hard time awarding

damages because I know - I used to work at Children's Mercy

Hospital and I know there's problems. I couldn't follow the

instructions of the Court.

Q So it would be difficult for you to follow the Court's

instruction but you would try to?
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VENIREPERSON NO. 4: I would try to but it would
be difficult.
Q In addition, you have had surgery and an infection in
your knee like Kathy had?
VENIREPERSON NO. 4: I don't know the type of
infection I had but I did have an infection following my
left knee replacement in 2016. My right was fine in 2020.
Q Juror Number 2, again, we prove our case to you that
the Bair Hugger contributed to cause Kathy's infection but there
was a small cause. And you believe that something else was a
big cause. Whatever that big cause is is not in the verdict
form. Could you sign the verdict form holding 3M responsible for
Kathy's infection?
VENIREPERSON NO. 2: I'd have to listen to the
whole case.
Q You understand we can't tell you the whole case now.
All we need to know is if that something that you can do. If
you believe if we prove our case to you, if we do it and you
believe that Bair Hugger was a small part of that cause and
something else was a bigger part of that cause, could you award
a verdict against 3M for 100 percent of the harm?
VENIREPERSON NO. 2: I've got no idea.
Q You could not do it?
VENIREPERSON NO. 2: No.

Q Thank you. Juror Number 11. Same question. If you
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believe the Bair Hugger did directly contribute to the infection
but it was a small cause and something else was bigger and you
could apportion that fault to the bigger cause, could you find
100 percent of the fault against 3M?
VENIREPERSON NO. 11: No, not if there's more
plaintiffs.

Q If the instruction to you is the only person you can
find fault on is 3M, the instruction is to prove our case we
would only have to prove that the Bair Hugger directly
contributed to cause that and you thought the Bair Hugger at the
end - we convince you the Bair Hugger was the cause, it was a
small cause and something else was bigger, could you award 100
percent of the damages against 3M?

VENIREPERSON NO. 11: No.

Q Thank you, sir. Juror 16, same question to you. Do
you want me to repeat it for you?

VENIREPERSON NO. 16: Probably. My short-term
memory 1is lousy.

Q What's my name? Just kidding.

VENIREPERSON NO. 16: I don't think it's fair.
If it's proven that somebody else was part of it I don't think
it's fair to blame one person or company.

Q And so if the Court tells you and instructs you that
that's the law, if show that 3M was a small cause and you

believe something else was a big cause but you can't award any
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of the harm against that big cause, can you award 100 percent of

the fault against 3M?

VENIREPERSON NO. 16: Award hundred percent?
Q Find 100 percent of the fault against 3M?
VENIREPERSON NO. 16: You keep saying the

Court will rule that way, that will be the Court's ruling.

Q If that's the Court's instruction?
VENIREPERSON NO. 16: You say if.
Q Yes.
VENIREPERSON NO. 16: Is that a fact. 1Is that

the way the Court's
Q For this question I want you assume that that would be
the Court's instruction; that we prove our case if we show that
the Bair Hugger directly contributed to cause the infection.
VENIREPERSON NO. 16: Will we have the
opportunity to choose less of a settlement than what you

would be asking and then proportion?

Q Not proportion. There's nobody else you could
apportion that to. So if you believe Bair Hugger was a small
and

VENIREPERSON NO. 16: Is it possible to go
lower?
MS. PRUITT: Your Honor, objection on damages.

(BENCH CONFERENCE.)

MS. PRUITT: I hate to keep approaching, Judge,
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but you can't say on damages to somebody that the jury
doesn't have discretion to apportion. They're the ones
that are the finders of fact. They're going to be
listening to the testimony and evidence.
You can't suggest to a potential juror that, you know,

9 million is it. That's what they're here to decide. And
you can't suggest to them that that if it's proved that
they don't have any discretion to go below that because
they do. They absolutely do on credibility. That's
confusing this juror. 1It's going to confuse other jurors.
And we've been listening to it all morning and I object.

MR. EMISON: I didn't understand that to be his
question, Your Honor. I understood him to be asking if they
could reduce the amount of the damages by whatever other
faults that they found.

THE COURT: I think that that was the question so
I would just - I would overrule the objection at this time.
I'd ask you to clarify exactly what you're talking about.

MR. EMISON: Yes.

THE COURT: Because obviously the jury can
award whatever damages think they think is appropriate.
The question is are they willing to award damages to the
plaintiff if 3M is not the cause of fault.

MR. EMISON: Thank you.

(RETURN TO OPEN COURT.)
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THE COURT: Ladies and gentlemen, I Jjust want
to let you guys know, we're going to go closer to about
12:30 today. I know that that's probably - we have some -
I would like the plaintiff to finish their questioning
before so just so you guys know, you're going to get lunch.
I'm not going to starve you guys through lunch but we're
just going to go to closer to 12:30. Mr. Emison.

MR. EMISON: How much time?

THE COURT: Eighteen minutes.
Q And, again, Juror Number 16. I do want to be clear
because the jury will decide. We have to prove damages. So

whatever you decide as Kathy's damages will be up to whatever
jurors are empaneled here. We have to prove what those damages
are.

And so my guestion so little bit different than that. It's
that 1if we prove that Kathy's damages are X and if we prove that
the Bair Hugger was a contributing cause, that it did contribute
to cause her infection but it was a little cause and something
else — u believe something else was a big cause, could you award
all of Kathy's damages against 3M even if 3M was only a small

part of the cause?

VENIREPERSON NO. 16: If that's the way it's
put.
Q If that's the way it's put, you can do that?
VENIREPERSON NO. 16: For the integrity of the
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jury, yes.

Q Thank you, sir. Number 9. I apologize, I think T
missed you.

THE COURT: Hold on, Mr. Emison. Juror Number 16
just indicated he wouldn't think that is fair, is that right?

Q And, again, I don't think it's fair that somebody
would ask me to eat peas and I wouldn't like to do it. I would
try hard but it would be weighing on me in judging that
casserole contest. At the end of the day do you know for
certain that you could follow the Court's instruction?

VENIREPERSON NO. 16: For certain, maybe not
but I would do my best.

Q I would do my best to choke down the peas. But at the
end of the day I might not be able to do it. And understanding
that we all do our best, but is this not the right case for you
if that's what the Court going to be asking you to do?

VENIREPERSON NO. 16: I would have a hard time
with it but I would try to follow the instructions.

0 Thank you, sir. Number 9, do you need me to restate
the guestion again or do you understand?

VENIREPERSON NO. 9: I would have trouble
following the Court's instruction.

Q You would? That's something you wouldn't be able to
do even 1f that was the Court's instructions?

VENIREPERSON NO. 9: Correct.
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Q Thank you, sir. Number 5, you also wouldn't be able

to follow the Court's instructions?
VENIREPERSON NO. 5: No.

Q Anybody else here in the jury box that feels that way?
Moving back over here. Number 42, yes, ma'am.

VENIREPERSON NO. 42: I would think I would
have a problem because I know in the hospital

Q Can you stand up and talk a little louder please?

VENIREPERSON NO. 42: I can talk louder. I
would have a problem because I know in the hospital setting
not everybody, the nurses and stuff wash their hands. It's
possible to get an infection that way when you're changing

a dressing.

Q I don't want to get into possibilities. We're not
talking about that. Just generally speaking, if the Court's
instruction to was that we prove our case that we showed that
the Bair Hugger was one of the causes. And we prove our case to
you that we believe the Bair Hugger was one of the directly
contributing causes, a small one. And a big one, there's no
place to put that big one on the verdict form, could you award

all of Kathy's damages, whatever you decide those to be against

3M?
VENIREPERSON NO. 42: I could do that.
Q That's something you could do?
VENIREPERSON NO. 42: Yes.
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Q Thank you, ma'am. Forty—-three, yes. Is that
something you could do?
VENIREPERSON NO. 43: No.
Q Okay. Even if that's the Court's instruction, that's

not an instruction you could follow?

VENIREPERSON NO. 43: No.
0 Juror Number 45.
VENIREPERSON NO. 43: I've already stated.
Q I'm sorry, I talked to you already. Thank you.
Fifty-one.
VENIREPERSON NO. 51: No, I couldn't.
Q Again, if the Court's instruction was that you had to

apply 100 percent of the fault to 3M in that situation, that's

not something you could do? That's correct?

VENIREPERSON NO. 51: Yes.
Q Fifty-seven, yes, sir.
VENIREPERSON NO. 57: Because it's a small

contributing factor I could not in good conscious I could
not put all the blame on 3M.
0 Even i1if the Court's instruction was you have to award
100 percent, that's just not something you could follow?
VENIREPERSON NO. 57: No.
0 And 59.
VENIREPERSON NO. 59: Pretty much the same

thing. If 3M is partially at fault and you're making them
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pay 100 percent, it just doesn't seem right.
0 And if the Court's instruction to you, if that's what
the law is, if they're partially at fault they'd have to pay 100
percent, that's not an instruction that you can follow?
VENIREPERSON NO. 59: That would be tough,
yes.
Q I get all of that. That's not an instruction you

could follow, 1is that fair?

VENIREPERSON NO. 59: Yes.

Q No, you could not follow the instruction?
VENIREPERSON NO. 59: No.

Q I'm getting double negatives

THE COURT: Can you follow that instruction?
VENIREPERSON NO. 59: No.

Q Thank you, Your Honor. Again, did I miss anybody or
was there anybody else that after hearing that discussion feels
that same way? Twenty and 21. Did I miss anybody else?
Twenty-three. Anybody else? Twenty, again, do you feel the
same way? Could you follow the Court's instruction?

VENIREPERSON NO. 20: I would say no because
if they didn't do 100 percent in the evidence that would
come to me it would be hard for me.

Q And 21, you've heard and understood our questions and
what instruction we're talking about?

VENIREPERSON NO. 21: Yes.
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Q Is that an instruction that you could follow?
VENIREPERSON NO. 21: Can I ask a question?
Q Yes.
VENIREPERSON NO. 21: So we can't write in a

third-party if there was someone else responsible in
addition to 3M, correct?
Q Yes.

VENIREPERSON NO. 21: Okay. So I would think
even 1f there was a partial 20 percent, whatever small and
there's a larger party to influence, I would not feel
comfortable giving 100 percent fault to 3M no matter what's

the Court's instruction.

0 And, Juror 23.
VENIREPERSON NO. 23: Same. You say
partially, A very small percent. If something else caused

a large percent, a very small percent it would be very

hard.

Q Could you follow the Court's instruction?

VENIREPERSON NO. 23: It would be hard but T
could, yes.

Q And, again, looking at this kind of case versus some
other kind of case, 1s there any chance at all that you wouldn't
be able to follow the Court's instruction?

VENIREPERSON NO. 23: I would follow it but it

would be hard.
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Q Did I miss anybody else?

MR. EMISON: Your Honor, may I have 10 seconds?
THE COURT: Sure.
MR. EMISON: Thank you for your indulgence. May

I continue, Your Honor?

THE COURT: Sure.

Q The law allows Missouri to decide if a corporation has
acted with complete indifference or conscious disregard for the
safety of others. And if so to punish the corporation by
opposing punitive damages.

Some people have a problem just generally with punitive
damages. Some people feel that corporations have a target on
their back already and punitive damages Jjust make that target
bigger. There's Jjust no way they could ever award punitive
damages no matter what the evidence might be at trial. Show of
hands, how many people feel that way? I don't see anybody in
the jury box. Anybody back here? Thank you.

This is Kathy O'Haver. She's my client. She's going to be
involved heavily in this litigation. Kathy lives in Columbia,
Missouri now. She has lived in Oak Grove back in the 2015/2016
timeframe. She worked at the Oak Grove School District. And
she's got a brother and sister—-in-law there in Oak Grove. Show
of hands, does anybody know Kathy or have heard anything about
her? I don't see any hands.

There are a lot of people frankly from across the country
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who are coming together for this case. You'll hear from expert
witnesses for both sides from across the country and several of
the lawyers involved in this are actually from across the
country. And lawyers for both sides here have been involved in
some really important and even nationally televised trials.

Mr. Blackwell is an attorney for 3M and he was one of the
special prosecutors that tried and convicted Derek Chauvin for
the murder of George Floyd in Minnesota last year.

Because of our space limitations we don't have Kyle Farrar
here. But Kyle Farrar will be one of the lawyers involved for
Ms. O'Haver. And he was one of the lawyers representing the
parents of children killed at the Sandy Hook Elementary School
in the defamation case against Alex Jones a month or two ago.

And both of these trials were polarizing for folks. Some
people have strong feelings supporting law enforcement and some
people have strong feelings about First Amendment rights and
First Amendment protections.

And knowing that these lawyers work on these issues, it's
possible that someone might feel that this is just not the right
kind of case for them. Show of hands, how many people feel that
way at all? And I think we understand them and I don't think we
need to ask anything further. I appreciate that. Anybody else
have feelings about that one way or the other? I don't see any
hands. Thank you.

I'm terrible with names and I'll apologize in advance that
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I I'm thankful that you all have numbered paddles that I can
look at and refer to you by.

But, again, my name is Brett Emison. I'm not from across
the country. I'm from here. I live about 15 minutes away in
Lee's Summit. My law firm is called Langdon Emison. We have an
office where my wife grew up in Lexington, Missouri. We have
another office north of the river in North Kansas City.

Danielle Rogers 1s also with me from my office. She lives
in Richmond, Missouri. And, again, show of hands, how many
people either know me or Danielle or have heard anything about
us or our law firm? If you'd raise your number paddle please.
Number 50.

VENIREPERSON NO. 50: I know your grandpa and

I'm friends with Jim and Pat.

Q Can you be fair to me?

VENIREPERSON NO. 50: I know your family. I
don't know you but we are good friends with Jim and Pat.

Q Seriously, Jim is my grandpa. Pat was my grandma.
Having that relationship with them, is that something that you
can hear the evidence in this case fairly and honestly and judge
the evidence - Jjudge the case on the evidence that's presented
to you and the instructions from the Court?

VENIREPERSON NO. 50: Yes, I can.
Q Thank you. Anybody else know me or my grandparents?

Sometimes I get to asking questions up here and I get to talking
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and I miss stuff. I had my list and you're there following your
instructions. You're listening and you're raising your hands
when you need to. And you're thinking in the back of your mind
why in the world did that guy not ask me this. He really should
know this about me because if he had asked me this he'd find out
that this just really isn't the right case for me. Maybe
there's some other kind of case in this courthouse that's going
on that's more appropriate. Show of hands, how many people have
thought that, that there's something that I need to know about
you that I just haven't asked? Let me write down these numbers;
Number 41, 53, 58. Anybody else over here? Twenty-eight.
Anybody here in the jury box? Did i miss anyone? Number 41,
what do I need to know about you?

VENIREPERSON NO. 41: I have a weak bladder.

Q This is not funny. It's nothing to joke about. 1If
there are personal issues that anybody needs to raise with the
Court, do not feel like you have to do that in front of
everybody. And I don't want to speak for the Court but you can
raise your hand and just let the Court know that there's
something that you need to talk to the Court about. Juror
Number 53.

VENIREPERSON NO. 53: I don't think it would
be fair to Kathy if I didn't mention that I am a 3M
shareholder.

Q That's a good point. So you may feel like you have

121




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

financial interest in how this case ends up, is that fair-?
VENIREPERSON NO. 53: Potentially. I think T
can still be impartial but I would hate for it go through
and then find out later that there is a 3M shareholder on
the jury.

Q And, I understand that 3M is a company and that folks
may have 3M shares or mutual funds or something else. But show
of hands, 1s there anybody else who knows that they hold shares,
that they are an owner of 3M in this case? Number 41, 53.
Anybody else know that they own 3M shares? Number 13. Anybody

else? Thank you. Number 58.

VENIREPERSON NO. 58: I'm a nurse and I've
used the Bair Hugger not in the OR setting. I'm familiar
with the product. I also know - Mr. Torline is a classmate

of my husband's in college and a teammate of my mother-in-

law.

Q Do you have any stories about him? Again, with your
knowledge and even using the Bair Hugger even though it's not in
an operating room setting, is that something that would be
weighing on the evidence in addition to what you hear during
this case in deciding?

VENIREPERSON NO. 58: I believe I can be
impartial.

Q And, again, knowing Mr. Torline and having that

relationship with him and his family, would that make meetings
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or gatherings awkward at all if you were to award 8 or $9

million dollars against these clients?

VENIREPERSON NO. 58: No.
o) Number 28.
VENIREPERSON NO. 58: I know about this case.

I already know about it.
Q I'm not going to ask you anything further. It's just

that you know about the case. Thank you. Number 13.

VENIREPERSON NO. 13: Yes.
Q You're a shareholder?
VENIREPERSON NO. 13: Yes.
Q And you agree you have a financial interest in how

this case might turn out?

VENIREPERSON NO. 13: If it comes to fruition
and i1s against 3M it might have a ripple effect and it
certainly will factor in my position.

Q And the same thing with Number 53 and 41. You both
have a financial interest in how this case comes out? I
understand my time is probably done.

THE COURT: That's correct. So we're going to
break for lunch. I will say that for some of you your
lunch break is going to be a little bit shorter because I
want to talk with those folks that raised their numbers in
the beginning so I apologize about that. I am going to

read the instruction.
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What T will do is I will read the numbers. I'm going
to read the instruction and then I'll read the numbers
again Jjust make sure that we're all on the same page. You
can leave your numbers in your chairs and we'll return to
the same seat after lunch. I'm going to ask that you be
back in your seats at 1:45 so just a little over an hour.
I would appreciate everyone being timely. I will tell you
I've seen the last Jjuror walking into the courtroom and 15
other jurors giving them the stink eye so try to be on time
so you don't walk into a room full of angry jurors.

Okay, so the following individuals - and I'm going to
read the numbers, read the instruction and then read the
numbers again. Jurors Number four, five, 10, 13, 17, 18,
20, 21, 23, 28, 32, 35, 36, 39, 46, 51, 56, 57 and 59.
(INSTRUCTION WAS READ.)

Again, the 1list, four, five, 10, 13, 17, 18, 20, 21,
23, 28, 32, 35, 36, 39, 46, 51, 56, 57 to 59. If everyone
can please leave the courtroom and Carly will bring you in
individually and we'll speak with you individually. Court
is in recess. We'll see you at 1:45.

THE COURT: Four please.

MR. EMISON: Your Honor, how long has it been
since you got to do this in your courtroom.

THE COURT: Pre—-COVID.

(JUROR NUMBER 5 ENTERED THE COURTROOM.)
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THE COURT: And you're Juror Number 4, is that
correct?

VENIRE PERSON NO. 4: Yes.

THE COURT: I indicated the length of our trial
and you had suggested that you were going to have a
hardship in terms of your service.

VENIREPERSON NO. 4: Yes.

THE COURT: So why don't you tell me what you
have going on.

VENIREPERSON NO. 4: I have a previously scheduled
trip. I have a flight to catch Saturday and I won't return

until Wednesday.

THE COURT: And is that a trip for work or for
pleasure?
VENIREPERSON NO. 4: It's for pleasure. It's all
prepaid.
THE COURT: Prepaid. Are you tickets
nonrefundable?

VENIREPERSON NO. 4: Uh-huh.

THE COURT: Is that a yes?

VENIREPERSON NO. 4: Yes.

THE COURT: And do you feel as though that if
you were selected to serve as a juror despite that, that
would be something that would be on your mind during the

presentation of the evidence?
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VENIREPERSON NO. 4: Yes.

THE COURT: Mr. Emison, any questions?

MR. EMISON: No, Your Honor.

THE COURT: Ms. Pruitt?

MS. PRUITT: When is the flight?

VENIREPERSON NO. 4: Saturday to Wednesday.

MS. PRUITT: This coming Saturday?

VENIREPERSON NO. 4: Yes.

THE COURT: Thank you. If you can come back
after lunch we'll take that into consideration. Thank you.
Number 5, Carly.

(JUROR NUMBER 5 ENTERS THE COURTROOM.)

THE COURT: So you're Juror Number 5, correct?

VENIREPERSON NO. 5: Yes, ma'am.

THE COURT: When I talked about the length of the
trial you indicated it might by a hardship for serve.
What's going on?

VENIREPERSON NO. 5: I'm self-employed. I am the
sole employee. I have subcontractors that work for me.

I'm starting a job here next week. It's a month-long job.
Equipment rental, material deliveries, my personal
attendance. I wouldn't be able to make a house payment.

THE COURT: You would not be able to make your
house payment? speed when you would be able to pick your

house payment?
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VENIREPERSON NO. 5: Yeah, not this one but the
next one.

THE COURT: Okay. So do you feel as though
that the concerns that you've just expressed would be on
your mind if you were selected as a juror?

VENIREPERSON NO. 5: Absolutely.

THE COURT: And do you feel as though that
would affect your ability to fairly evaluate the evidence
or keep your attention?

VENIREPERSON NO. 5: No.

THE COURT: You could still do that?

VENIRE PERSON NO. 5: I would have to.

THE COURT: Right

VENIRE PERSON NO. 5: It would affect me, yes.

It would bother me a lot.

THE COURT: Okay, very good. Thank you, sir.
I appreciate your honesty. Mr. Emison, any questions?

MR. EMISON: No, Your Honor.

THE COURT: Ms. Pruitt?

MS. PRUITT: No, Your Honor.

THE COURT: Come back after lunch and we'll take
that into consideration. Let's go off the record.
(OFF THE RECORD.)

THE COURT: Number 10.

(JUROR NUMBER 10 ENTERED THE COURTROOM.)
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THE COURT: You're Juror Number 10, is that
right?

VENIREPERSON NO. 10: Yes.

THE COURT: So when I talked about the length

of the case you indicated that it might be difficult for

you to serve?

VENIREPERSON NO. 10: Yes.
THE COURT: Okay. What's going on?
VENIREPERSON NO. 10: I'm a primary school

teacher and that's a lot of time to be out of the classroom
as a teacher.

THE COURT: And so given that you're a
teacher, it would require the school to find a substitute,
is that right?

VENIREPERSON NO. 10: Yes.

THE COURT: Would you be responsible for
lesson plans during that time as well?

VENIREPERSON NO. 10: Yes.

THE COURT: Is there any kind of limitation in
terms of how many days that you can have a substitute in

terms of jury service or no?

VENIREPERSON NO. 10: I think so, yes.
THE COURT: I don't know.
VENIREPERSON NO. 10: I don't know the answer

to that.
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THE COURT: And do you feel as though that
having that going on would provide any challenge to you if
you were selected as a juror in this case?

VENIREPERSON NO. 10: Yes, because that would
disrupt the routines and procedures that I've set up for my
six-year-olds and yeah.

THE COURT: Mr. Emison, any questions?

MR. EMISON: No, Your Honor.

THE COURT: Ms. Pruitt?

MS. PRUITT: I was going to ask you what age you
teach but you answered my question.

THE COURT: All right, thank you. We'll take
that into consideration and we'll see you after lunch.
Thirteen.

LAW CLERK: Twenty said that she talked to her
boss and it's no longer a hardship.

THE COURT: Is there any request to get any
further information from Juror Number 20, Mr. Emison?

MR. EMISON: No, Your Honor.

THE COURT: Ms. Pruitt?

MS. PRUITT: No, Your Honor.

THE COURT: Thank you, Carly. Number 13 please.
(JUROR NUMBER 13 ENTERED THE COURTROOM.)

THE COURT: All right, come on up, sir. And

you're Juror Number 13, is that right?
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VENIREPERSON NO. 13: Excuse me.

THE COURT: You're Juror Number 137

VENIREPERSON NO. 13: Yes, ma'am.

THE COURT: And when I talked about the length
of the trial you indicated it might be difficult. When I
asked about physical or health issues I thank you raised

your hand.

VENIREPERSON NO. 13: Health issues primarily.
THE COURT: Okay. What's going on?
VENIREPERSON NO. 13: I'm coming off of

prostate cancer treatment as we speak. And there's been
some adverse reactions to it. I have incontinence and some
dizzy spells from time to time. I'm being treated with
hormonal injections, Lupron they call it and there's a side
effect to that. And I've got some other issues too but.

THE COURT: And so do you think that the
issues they you're experiencing whether it be side effects
or otherwise would make it difficult for you to serve as a
juror?

VENIREPERSON NO. 13: In the long run, yeah.

I live a pretty normal life but, I mean, I get these
flashes - it's a really bad affect and I have to go the
bathroom quite frequently.

THE COURT: And my guess would be but correct

me if I'm wrong, but it's difficult for you to know or
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anticipate when that's going to occur?

VENIREPERSON NO. 13: That's a fair
assumption.

THE COURT: And do you feel as though that it
would be difficult for you to respond appropriately to
those and also be in the courtroom and evaluate the
evidence?

VENIREPERSON NO. 13: No. I'm not trying to
dodge anything here at all, believe me. It's Jjust that
physically it's Jjust been kind of a roller coaster ride.

So that's just a fair assessment with my condition right
now.

THE COURT: And I appreciate your honesty and
your willingness to share with us. Mr. Emison, any
questions?

MR. EMISON: No, Your Honor.

THE COURT: Ms. Pruitt?

MS. PRUITT: No, Your Honor.

THE COURT: Thank you sir. We'll see you after
lunch. We'll take it into consideration. Thank you.
Carly, just a sec. Juror Number 17 is next on the list. T
will tell you that based upon her responses that I have her
doubt as a strike for cause. So I don't believe that I
need any additional information. Is there a request for an

additional record, Mr. Emison?
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MR. EMISON: No.

THE COURT: Ms. Pruitt?

MS. PRUITT: No.

THE COURT: Carly, can you grab Juror Number 21
and let Juror Number 17 that we have sufficient information
regarding her service as a juror. Actually, you know what,
Carly. Sorry, I Jjumped one. It's 18. Eighteen was
physical. I do not need 17. I do need 18.

(JUROR NUMBER 18 ENTERED THE COURTROOM.)

THE COURT: So you're Juror Number 18, is that
right?

VENIREPERSON NO. 18: Uh-huh.

THE COURT: Is that a yes?

VENIREPERSON NO. 18: Yes, I'm sorry.

THE COURT: That's all right. I tell my 10-

year—-old that all the time. When I talked about physical
or health issues regarding their service as a juror I think
you held up your number, is that right?

VENIREPERSON NO. 18: Uh-huh.

THE COURT: Is that a yes?

VENIREPERSON NO. 18: Yes, I'm sorry.

THE COURT: So what do you have going on?

VENIREPERSON NO. 18: Are you talking about my
knee surgery or

THE COURT: Oh, go ahead.
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VENIREPERSON NO. 18: Dislocated disc in my
back and two knee surgeries. And I have a hernia right now

that's killing me but that's about it.

THE COURT: Okay. And so do you feel as
though - so you have had two knee surgeries?

VENIREPERSON NO. 18: I've had a total of
three.

THE COURT: You've had a total of three. And

you currently have a dislocated disc, right?

VENIREPERSON NO. 18: Uh-huh.

THE COURT: Is that a yes?

VENIREPERSON NO. 18: Yes, I'm sorry.

THE COURT: That's okay. And did you also say

that you had a hernia, is that right?

VENIREPERSON NO. 18: Yes.

THE COURT: And so are you taking any
medication as a result of that?

VENIREPERSON NO. 18: Yes.

THE COURT: Does the medication affect

anything in terms of like your ability to focus or

concentrate?

VENIREPERSON NO. 18: Just sleepy a little
bit.

THE COURT: Okay. Do you feel as though that

the disc, the past knee surgeries and the hernia affect
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your comfort level in terms of being able to sit?
VENIREPERSON NO. 18: Yes.
THE COURT: So typically, we go about an hour
and a half before we take a break. Your eyes got big

whenever I said that. Will that be difficult for you to

do?

VENIREPERSON NO. 18: Yes.

THE COURT: Will it cause you to be in any
pain?

VENIREPERSON NO. 18: Yes.

THE COURT: And do you think that when you

experience the type of pain associated with sitting like
that that it might affect your ability to listen and
evaluate the evidence?

VENIREPERSON NO. 18: Yes.

THE COURT: Mr. Emison, any questions?

MR. EMISON: No, Your Honor.

THE COURT: Ms. Pruitt?

MS. PRUITT: No, Your Honor.

THE COURT: Thank you, ma'am. We'll take that
into consideration. Here's what I'll tell you. For the
afternoon if you need to stand or stretch you Jjust raise
your number because you're kind of on the end here, right?

VENIREPERSON NO. 18: That's why she sat me

over there so I can stretch.
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THE COURT: So if you need to stand or stretch,

as long as you remain in the courtroom, I'm good with it,

okay?

VENIREPERSON NO. 18: Okay.

THE COURT: Okay. Thank you, ma'am. We'll
see you after lunch. Twenty-one, Carly.

(JUROR NUMBER 21 ENTERED THE COURTROOM.)

THE COURT: Come on up, ma'am. So you are
Juror Number 21, is that right?

VENIREPERSON NO. 21: Yes.

THE COURT: And so it's my understanding when
I talked about the length of the case that you indicated it

might be difficult for you to serve?

VENIREPERSON NO. 21: Correct.
THE COURT: What do you have going on?
VENIREPERSON NO. 21: I'm a contractor for my

work so I don't believe I get compensation for my work for
this and that means I wouldn't get paid at all except for
the six dollars a day from the court.

THE COURT: And this might seem like a dumb
question but I've got to ask it. And not getting paid for
that period of time, how would that affect you personally?

VENIREPERSON NO. 21: I wouldn't get a
paycheck.

THE COURT: Sure. Would you have difficulty
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paying your bills and doing things like that without that?

VENIREPERSON NO. 21: No.

THE COURT: Okay. Do you feel as though that
going that amount of time with any type of paycheck would
affect your attention or would be something that would be
weighing on your mind and would affect your ability to
service as a juror?

VENIREPERSON NO. 21: Could you say that
again.

THE COURT: Sure. So what I Jjust need to make
sure is that the Jjurors that are selected are focused on
what's going on in the courtroom; that they're paying
attention to the witnesses and that they have other worries
or distractions, that those aren't overriding their ability
to evaluate evidence.

VENIREPERSON NO. 21: I think I'd be okay.

THE COURT: You'd be okay. Very good. Mr.
Emison, any questions?

MR. EMISON: ©No, Your Honor. Thank you.

THE COURT: Ms. Pruitt?

MS. PRUITT: No, Your Honor.

THE COURT: All right. Thank you, ma'am. We'll
take it into consideration. Twenty-three.

(JUROR NUMBER 23 ENTERED THE COURTROOM.)

THE COURT: So you're Juror Number 23, is that
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right?
VENIRE PERSON NO. 23: Yes.
THE COURT: When I talked about the length of

the trial you indicated that you might have difficulty

serving.
VENIREPERSON NO. 23: Yeah.
THE COURT: Okay. What's going on?
VENIREPERSON NO. 23: I have an eight-month-
old son at home who I nurse. And I read that too late. So

when I responded I got denied because I didn't have a
doctor's note. I do nurse my son and I don't have - I'm a
stay—-at-home mom so I have someone to watch him today but I
don't have adequate care for him. I'm his care.

THE COURT: Sure. So do you think that you
would have difficulty getting care or finding care for your
son for the duration of this trial?

VENIREPERSON NO. 23: Yes. And I need to
nurse him also.

THE COURT: Are you able to pump or do you do
that or no?

VENIREPERSON NO. 23: I don't pump. He has a
bottle of formula a day but then I nurse him.

THE COURT: And do you think that if you were
required to serve, that being away from your son and having

to find the care as well as the breast-feeding portion of
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that, that that would make it difficult for you to serve in
terms of your attention and being really present as a juror
in the courtroom?

VENIREPERSON NO. 23: I do. I think my - I've
never been away from him so this is the longest. And it's
kind of freaking me out.

THE COURT: Sure. I'm a mom so I get it.

VENIREPERSON NO. 23: He was a preemie so he
was in the NICU for a month and a half. Sorry.

THE COURT: It's okay. I get it. So yeah,
okay. And just for purposes of the record you're getting
emotional, right?

VENIREPERSON NO. 23: I know. I'm sorry.

THE COURT: You do not need to apologize at
all. Although he was a preemie, he's doing okay now?

VENIREPERSON NO. 23: Yeah.

THE COURT: Good. Good to hear. Okay, do you
have any questions, Mr. Emison?

MR. EMISON: I don't. Thank you.

THE COURT: Ms. Pruitt?

MS. PRUITT: I do not.

THE COURT: All right. We'll take that into
consideration. If you need a place to pump or to do
anything here, let us know and we'll find a private room,

okay?
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VENIREPERSON NO. 23: Okay.

THE COURT: Okay, great. Thank you. Twenty-
eight.

(JUROR NUMBER 28 ENTERED THE COURTROOM.)

THE COURT: Come on up right between the
tables please. So a couple of things. You're Juror Number
28, right?

VENIREPERSON NO. 28: Yes.

THE COURT: So when I indicated how long the
case was going to be you thought it might be difficult for
you to serve. Then I think that near the end of Mr.
Emison's questioning you indicated that you knew about the
case?

VENIREPERSON NO. 28: Yes.

THE COURT: So let's first talk about what you
know about the case.

VENIREPERSON NO. 28: I did a four-hour
research on it through a survey

MR. EMISON: If I can stop you. I believe Juror
Number 28 was part of the focus group that we conducted.

VENIREPERSON NO. 28: Right.

THE COURT: I got it. I think that's enough
questions. Mr. Emison, do you have any questions?

MR. EMISON: I don't.

THE COURT: Ms. Pruitt?
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MS. PRUITT: No.

THE COURT: If you could just - can you - Carly,
can you have her stay in the vestibule right outside in
between the doors here and the doors. You're not in
trouble. I just need to have a conversation with the
attorneys without you being present.

VENIREPERSON NO. 28: Okay, sure.

THE COURT: So Carly, 1f you'd just have her stay
in the vestibule please, that'd be great. Thank you.
(JUROR NUMBER 28 EXITED THE COURTROOM.)

THE COURT: My thought is given that we know
she's going to be a strike for cause and I Jjust would
hesitate to have her remain to hear the defendant's
questioning. Any objection to Number 28 being stricken for
cause and being released?

MR. EMISON: ©No objection. And for the record, I
did not recognize her for that. And if I did I would'wve
said something. It didn't occur to me until she said that
at the end.

THE COURT: Ms. Pruitt, any objection?

MS. PRUITT: ©Not because she's participating.

THE COURT: Okay. So we will - if you could just
quietly release Juror Number 28 from her service and then
grab 35 please. Thanks Carly. Well actually, 32, Carly.

LAW CLERK: Thirty-two?
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THE COURT: Yeah, she was - Jjust so you guys
know. Thirty-two approached Carly at the break and said
that she wanted to - he or she hear she wanted to speak
regarding a hardship.

(JUROR NUMBER 32 ENTERED THE COURTROOM.)

THE COURT: Come on up, ma'am.

VENIREPERSON NO. 32: I feel 1like I'm in
trouble.

THE COURT: You're not, I promise. Okay so
you're Juror Number 32, is that right?

VENIREPERSON NO. 32: Yes.

THE COURT: And so you approached Carly T
think at the break and suggested that you may have

difficulty serving?

VENIREPERSON NO. 32: Yes.

THE COURT: What do you have going on?

VENIREPERSON NO. 32: Well, actually a couple
of different things. One, I'm getting overtime at work

next week and I can't miss that because like a lot of
people I need the money. And number two, my memory isn't
the best because I had surgery, you know, a little far back
and it's just - it's kind of gotten worse. So without
writing down things I might not be able to remember, you
know, everything from last week or yesterday even. I've

worked around people for three months and I don't remember
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their names.

THE COURT: So let's first talk about your
overtime. So do you need the overtime in order to pay your
bills and kind of get through the month?

VENIREPERSON NO. 32: Yes.

THE COURT: Do you feel as though forgoing
that overtime would affect your ability to really be
present and to pay attention and focus as a juror?

VENIREPERSON NO. 32: Yes cause I stress too
much.

THE COURT: And do you feel as though that if
you were given the opportunity to take notes which the
jurors are going to be taking notes in this case, do you
think that that would remedy the memory issues that you
think you have or do you have additional concerns?

VENIREPERSON NO. 32: That might remedy it but
I'm still just concerned you know for everybody.

THE COURT: Sure, okay. Any questions, Mr.
Emison?

MR. EMISON: Just briefly. With your memory
issues, when you write things down or take notes, does that
help you actually remember the things or do you go back to
your notes and

VENIREPERSON NO. 32: I still sometimes have

to go back to my notes. Unfortunately, my memory has
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gotten worse with my age but I had brain surgery awhile
back and that's just.

MR. EMISON: And so 1f this case lasts 2 to 3
weeks, the evidence that you might've heard at the
beginning you would really be relying on what you wrote
down wversus what you remember?

VENIREPERSON NO. 32: Yes.

THE COURT: Ms. Pruitt, any questions?

MS. PRUITT: No.

THE COURT: All right. Thank you, ma'am. We'll
take that into consideration. We'll see you back after
lunch, okay?

VENIREPERSON NO. 32: Okay.

THE COURT: Thirty-five.

(JUROR NUMBER 35 ENTERED THE COURTROOM.)

THE COURT: Come on up, ma'am. You're Juror
Number 35, is that right?

VENIREPERSON NO. 35: I am.

THE COURT: So when I talked about the length
of the trial I think you raised your number that you might
have difficulty serving?

VENIREPERSON NO. 35: Did you say three weeks?

THE COURT: Two and a half to three weeks,
yes, ma'am. What's going on?

VENIREPERSON NO. 35: I'm fine until October
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the 1st and then I was supposed to start babysitting a
great—-niece and a nephew until the 8th of October. Their

parents are going to be out of town.

THE COURT: And is that here in town?
VENIREPERSON NO. 35: It's in Olathe.
THE COURT: It's in Olathe. And so do you - I

know that you might be kind of speculating here. Do you
think that there's any chance that somebody else would be
able to fill in your role from the 1lst to the 8th?
VENIREPERSON NO. 35: I'd have to call her and
find out.
THE COURT: Is that a family member or is this

some type of employment that you have?

VENIREPERSON NO. 35: No, it's a family
member. TIt's my niece.
THE COURT: Your niece, that's right. You

said that. I apologize. So do you think that that's
something that you could check on over the lunch hour and
let us know. And then we could talk to you at the
conclusion of all of it and see. Would that be okay?

VENIREPERSON NO. 35: Sure.

THE COURT: If you don't have an answer for
us, that's okay. But if you could make a phone call and
see if they have a Plan B. If not, then we'll take that

into consideration. But if you could make that call I'd
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appreciate it.

VENIREPERSON NO. 35: I will do that.

THE COURT: Mr. Emison, any questions?

MR. EMISON: No.

MS. PRUITT: No.

THE COURT: Thank you, ma'am. Thirty-six.
(JUROR NUMBER 36 ENTERED THE COURTROOM.)

THE COURT: Juror Number 36, come on up,
ma'am. Okay, good morning. So when I indicated about the
length of the trial I think you raised your number that you

might have difficulty.

VENIREPERSON NO. 36: I do.
THE COURT: Okay. What's going on?
VENIREPERSON NO. 36: I'm the head of my

household. I pay more than 50 percent of my monthly bills.
I work six days a week with the elderly in their homes. So
not that I would be missed on their part but they all
prefer me being there than other people that they could
send.

THE COURT: And so when you say that you're
the head of the household, say that again for me. Do you
pay 50 percent?

VENIREPERSON NO. 36: More than 50 percent,
yes.

THE COURT: And is your employment one that if
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you're not working, you're not getting paid or do you get
paid regardless?

VENIREPERSON NO. 36: No, I only get paid if
I'm there working.

THE COURT: And practically speaking and this
may seem like silly question but going two and a half to
three weeks without those paychecks

VENIREPERSON NO. 36: Yeah, that would sink
me. And I'm also court-ordered to pay a monthly payment
because I was in a car accident like two years ago. So I
have to pay that too.

THE COURT: And so if you had that going on
and you were called to serve as a juror, how would that
affect you in terms of you being here? Would you be able

to be present, pay attention?

VENIREPERSON NO. 36: And then homeless after
court.

THE COURT: Okay.

VENIREPERSON NO. 36: To be honest.

THE COURT: Sure.

VENIREPERSON NO. 36: I'm being completely
honest.

THE COURT: Okay and that's always what we

want so I appreciate it. Mr. Emison, do you have any

questions?
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MR. EMISON: I don't. Thank you.

THE COURT: Ms. Pruitt?

MS. PRUITT: I do not.

THE COURT: Thank you, ma'am. We'll take that
into consideration. Thirty-nine.

(JUROR NUMBER 39 ENTERED THE COURTROOM.)

THE COURT: Juror Number 39, come on up. So
you're Juror Number 39, right?

VENIREPERSON NO. 39: I sure was, yeah.

THE COURT: So when I talked about the length
of the trial you indicated that you may have difficulty
serving?

VENIREPERSON NO. 39: Yes. I'm getting
married next weekend. TI'll be in Venezuela for 14 days
following that immediately.

THE COURT: Congratulations.

VENIREPERSON NO. 39: I would love the
opportunity, thank you. But timing is pretty rough right
now for that from that aspect.

THE COURT: Fair enough.

VENIREPERSON NO. 39: Unless you could
convince her otherwise.

THE COURT: I'm not running into that. Any
questions, Mr. Emison?

MR. EMISON: Are you having cold feet?
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VENIREPERSON NO. 39: No, no. I'm ready to

rock 'n' roll.

THE COURT: We're on the record too.
VENIREPERSON NO. 39: No cold feet.

THE COURT: Ms. Pruitt, any questions?

MS. PRUITT: No questions. Congratulations.
THE COURT: So I am going to have you come

back but needless to say we're not going to have you miss
your wedding.

VENIREPERSON NO. 39: I appreciate that.

THE COURT: Thank you, sir.

MR. EMISON: Thank you. Congratulations.

THE COURT: Forty-six.

(JUROR NUMBER 46 ENTERS THE COURTROOM.)

THE COURT: Come on up, ma'am. So you're
Juror Number 467

VENIREPERSON NO. 46: Yes.

THE COURT: And when I talked about the length

of the trial you indicated you may have difficulty serving?

VENIREPERSON NO. 46: Yes.

THE COURT: What's going on?

VENIREPERSON NO. 46: Myself and one other
nurse Jjob share one nurse position. And so we do

discharges from the hospital. So it would be difficult to

have Jjust one of us working full time. I also go into
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homes and do home infusions on medications that patients
need to function. One lady has Crohn’s. One lady has
myasthenia gravis. One lady has Alpha-1. So they need
these weekly or monthly infusions that I have to administer
in their home.

THE COURT: And is there anyone else that can
administer those in your absence?

VENIREPERSON NO. 46: No.

THE COURT: Do you feel as though that if you
were called to service as a juror in this matter for that
length of time that you would have difficulty being present
or paying attention given those other things?

VENIREPERSON NO. 46: Yes.

THE COURT: Any questions, Mr. Emison?

MR. EMISON: No, Your Honor.

THE COURT: Ms. Pruitt?

MS. PRUITT: No, Your Honor.

THE COURT: Okay. We will take that into
consideration. We'll see you after lunch, okay? Thank
you, ma'am. Fifty-one.

(JUROR NUMBER 51 ENTERED THE COURTROOM.)

THE COURT: Good morning. So you're Juror
Number 51, is that right?

VENIREPERSON NO. 51: Yes.

THE COURT: When I talked about the length of
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the trial you raised your number and said you might have

difficulty serving? What's going on?

VENIREPERSON NO. 51: Financially I will have
difficulty serving. I'm a single mom, only support.
THE COURT: Okay. And so what type of

employment do you have?
VENIREPERSON NO. 51: I work at the school
district in Grandview. I also have a part-time job in a

daycare, part of the school also.

THE COURT: And if you aren't working, do you
get paid?

VENIREPERSON NO. 51: No.

THE COURT: Any gquestions, Mr. Emison?

MR. EMISON: No, Your Honor.

THE COURT: Ms. Pruitt?

MS. PRUITT: No.
THE COURT: Thank you, ma'am. We'll take that
into consideration. Fifty-six.

(JUROR NUMBER 56 ENTERED THE COURTROOM.)

THE COURT: Come on up. So you're Juror
Number 567

VENIREPERSON NO. 56: Yes.

THE COURT: When I talked about the length of

the trial I think you raised your number that you may have

difficulty serving?
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VENIREPERSON NO. 56: Yes.

THE COURT: What's going on?

VENIREPERSON NO. 56: At my current job I am
the only person who is able to do what I do. So there's no
one that's able to back me up for what I have to do. I am
a training coordinator so I do training for new researchers
at the KU Med Center. And we do a training every other
week and next week is one. It's consistent and otherwise
researchers can't do the research.

THE COURT: Sure. And I think that you
indicated that you have personal knowledge of the device or
the Bair Hugger device?

VENIREPERSON NO. 56: Yes, we have used it
over the years.

THE COURT: And so you understand - I
mentioned this during Mr. Emison's questions to another
juror, that it's important that the decision in this case

be based only on the evidence that's presented to you.

VENIREPERSON NO. 56: Uh-huh.

THE COURT: Is that a yes?

VENIREPERSON NO. 56: Yes.

THE COURT: And so do you feel as though that

you would be able to set aside any experiences, good, bad
or otherwise that you've had with the Bair Hugger device

and only make a decision based upon the evidence that's
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presented here?

VENIREPERSON NO. 56: Potentially.

THE COURT: So those equivocal answers are
difficult for us that we need to make a decision on. And
so if you were in the jury deliberation room and you were
making a decision in this case, would you be able to keep
out of your mind any of your experiences with the Bair
Hugger device?

VENIREPERSON NO. 56: I could, knowing all the
evidence that I was presented on the defendant's side or on
this side.

THE COURT: Either one?

VENIREPERSON NO. 56: Yeah, yeah, yeah.

Either one, yes.

THE COURT: And do you have any concerns about
being able to do that?

VENIREPERSON NO. 56: I don't think so, no.

THE COURT: All right. Mr. Emison, any
questions?

MR. EMISON: Just one follow-up. If you were
serving in the jury and heard the evidence and were back in
the deliberation room and heard that the Bair Hugger does X
or the evidence showed the Bair Hugger does X, is there any
possibility in your mind that you would be thinking well,

my experience with Bair Hugger is different?
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VENIREPERSON NO. 56: I also know the Bair
Hugger on the veterinary side of things. I don't know if
there are two different separate items or if it's all the
same mechanical systems. So I know how I used it there so
I don't know i1if everything would work exactly the same way
on the human side of things.

MR. EMISON: It's for hard to forget the
future. And really what we're getting at is is there any
chance at all that in weighing the evidence that you're
going to — 1f it's close or if there's question you're
going to say well, my experience was X so I'm going to go
with that?

VENIREPERSON NO. 56: There is potential for
that, yes.

THE COURT: Ms. Pruitt, any questions?

MS. PRUITT: 1If the Court instructs you to listen
to the witnesses and the evidence in the case and follow
the instructions that she gives you in the case, would you
be able to consciously set aside your personal experience
and listen to the evidence, base your decision only on the
evidence and then follow the Court's instructions about
what that means at the end?

VENIREPERSON NO. 56: I believe I could.
Again, it could be a moral issue with questions that were

raised previously about if there are possible other
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circumstances with it that could've attributed to the issue
wasn't 100 percent on that, I would probably morally have
an issue with that.

MS. PRUITT: And sometimes we disagree with the
law. But if you disagree with it personally, could you
still listen to the evidence?

VENIREPERSON NO. 56: Yes.

MS. PRUITT: And follow the Judge's
instructions even though in your heart if you were the only
decision-maker you might make a different decision? Could
you do that?

VENIREPERSON NO. 56: Probably.

THE COURT: Okay. We appreciate it. Thank you,
ma'am. We'll see you after lunch. Sorry you're getting a
short lunch. Fifty-seven.

(JUROR NUMBER 57 ENTERED THE COURTROOM.)

THE COURT: You're Juror Number 57, is that
right?

VENIREPERSON NO. 57: Yes.

THE COURT: When I talked about the length of

the trial you indicated you may have difficulty serving?

VENIREPERSON NO. 57: Yes.

THE COURT: What's going on?

VENIREPERSON NO. 57: Well I'm the sole source
of income for my family. I have a disabled wife and a teen
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son at home and with a lot of medical bills that would be
hardship for several weeks.

THE COURT: What kind of employment do you
have?

VENIREPERSON NO. 57: I'm a property manager
at a large church complex over in northeast. And it would
create some Jjob problems too but I'm not sure if that's
considered a hardship.

THE COURT: If you - do you have the type of
job where you have to work to get paid or do you get paid
regardless?

VENIREPERSON NO. 57: No, I have to work to
get paid.

THE COURT: Do you feel as though that having
that being the sole source of income, having to work to get
paid would affect your ability to be present mentally as a
juror in this in terms of giving the evidence your full
attention?

VENIREPERSON NO. 57: I certainly would try

to. I don't think it would affect it.

THE COURT: Okay. Mr. Emison, any questions?
MR. EMISON: No, Your Honor.
THE COURT: Ms. Pruitt?

MS. PRUITT: No, Your Honor.

THE COURT: Okay, thank you, sir. We'll see
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you back after lunch. We'll take that into consideration.
Fifty-nine.
(JUROR NUMBER 59 ENTERED THE COURTROOM.)

THE COURT: Come on up, sir. All right so you
are Juror Number 59, is that right?

VENIREPERSON NO. 59: Yes.

THE COURT: So when I talked with the length

of the trial, you said you may have some difficulty

serving?
VENIREPERSON NO. 59: Yes.
THE COURT: What's going on?
VENIREPERSON NO. 59: Well I make 75 percent

of the money in my household and three weeks that's a big
chunk of our monthly income.

THE COURT: What type of employment do you
have?

VENIREPERSON NO. 59: I work construction.
I'm a piping superintendent.

THE COURT: And do you have the type of job
that in order to get paid you have to work?

VENIREPERSON NO. 59: Yes.

THE COURT: All right. And do you feel as
though that having that period of time without getting a
paycheck that it would affect your ability to really be

mentally present in terms of your attention and things like
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that?

VENIREPERSON NO. 59: Yes, it's a big
financial hardship on me.

THE COURT: Sure. Mr. Emison, any questions?

MR. EMISON: No, Your Honor.

THE COURT: Ms. Pruitt?

MS. PRUITT: No, Your Honor.

THE COURT: Okay. We'll take that into
consideration and we'll see you back after lunch, okay?

VENIREPERSON NO. 59: Okay.

THE COURT: Thank you, sir. Let's go off the
record.

(OFF THE RECORD.)
(RETURN AT 1:30.)

MS. ROGERS: Your Honor, I've been watching
Juror Number 6 and just based on my previous experience as
a prosecutor, I do feel that Juror Number 6 may be under
the influence. Based on her eyes and focus, Your Honor, it
looks that way. I just feel like I am obligated to bring
it up as an officer of the court.

THE COURT: The Court will keep an eye on that
juror and we'll make a record at the conclusion any
additional observation. I would appreciate it.

MS. ROGERS: Thank you, Your Honor.

(JURY RETURNS AT 1:40 PM.)
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THE COURT: Welcome back. Ladies and gentlemen,
thanks for being timely. We will now begin with the
defendant's Jjury selection.

MS. PRUITT: May it please the Court?

THE COURT: Counsel.

VOIR DIRE EXAMINATION BY MS. PRUITT
MS. PRUITT: Counsel. Good afternoon, everyone.
That's for staying over your lunch break. And I'm going to
take some of your time on behalf of 3M.

First of all, my voice is normally deep but not this
deep. It is allergies so nobody get worried. The pollen
count 1is very high right now and so I apologize for my
voice. I'll try not to struggle too much. If I cough or
blow my nose, it's allergies.

I heard counsel talk about us being from all over the
country. I mean I thought Arkansas was Jjust in the middle
of nowhere, your neighbors to the south.

My name is Lyn Pruitt. We're here representing 3M.
Jerry Blackwell is back here. Steve Torline is back here.
Steve is from Jackson County. So those are the lawyers and
we represent 3M. 3M is a big old company.

So I want to talk to you little bit about those issues
and I would ask you to be as honest and forthright as you

can be in answering my questions. There are no right or
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wrong answers, no Jjudgments. If you have feelings about

certain things with regard to corporations, I'd like to

hear them.

And this is a place where we're looking for those who
can be impartial jurors. We're Jjust trying to find if you
have any biases or anything. Everybody has different
experiences that may affect this case so that's were
looking for.

The first thing I want to talk to about is the
plaintiff Ms. O'Haver has sued 3M claiming that the Bair
Hugger is a defective product. So I want to ask all of you
have you or anyone close to you ever been injured by a
product that you or they believed was defective? If the
answer is yes, please raise your number. Nobody's ever
been injured by a product that they believed defective?
Number 4.

VENIREPERSON NO. 4: My left knee replacement is a

Johnson and Johnson DePuy and there's a lawsuit on it and

I'm going to have it redone so I do understand defective

products.

Q Anyone else that's been injured by a product that they
believe to be defective? How about a close family member or
someone, one of your children, somebody in your family, anybody?
Number 19.

VENIREPERSON NO. 19: My mother, same deal.
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It's a knee replacement.

Q And do you know what kind of knee it was?
VENIREPERSON NO. 19: I think it's the same

but I'm not 100 percent sure.

Q Do you know whether your mother is a member of the
class action with regard to that product or not?

VENIREPERSON NO. 19: I'm not totally sure.

Q Anything about that, sir, that went affect your
ability to listen to the evidence in this case and decide based
on instructions the Court gives you?

VENIREPERSON NO. 19: No.

Q Anyone else? 3M manufactures a variety of products
you may have used or worked with. Has anyone ever had
experience with a product manufactured by 3M? Number 53.

VENIREPERSON NO. 53: I used the 3M software
to completely revamp the system and I felt like it was
defective.

Q Okay. Was there something - and I'm Jjust asking your
opinion. Was it in your opinion the software that was defective
or was it the employees that were trying to put it together or
how would you describe 1it?

VENIREPERSON NO. 53: I would say a little of
both. I mean, we were trying to get used to. And then the
training that we were provided wasn't that great. We were

trying to get used to it.
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Q And you know this case is against 3M. Have you been
sitting here today thinking, you know, I think they're kind of -
a company too much

VENIREPERSON NO. 53: No.

Q Has anyone else had a negative experience with a
product that was made by 3M? How about any other products?
Have you had a negative experience with a corporation of any
kind that makes products, that you use in your business, that
you use in your everyday life at your house? Anybody had that
experience with a corporation?

Does anybody on this panel have a negative opinion of 3M
for any reason as we sit here right now? Anybody have a
negative opinion about 3M? Has anybody heard anything negative
about 3M either on the news or on the Internet or on the
television?

Number 19, I'm not going to ask you what you've seen but
here's what I want to know. Did what you saw or read cause you,
as we sit here today, to have some negative feelings about or
toward 3M?

VENIREPERSON NO. 19: No.

Q Somebody raised their card back here, 47. Did what
you see or read or hear about cause you, sir, to form a negative
opinion or have a negative view of 3M?

VENIREPERSON NO. 19: No.

Q Anyone else heard anything or read anything about 3M
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that as you sit here today makes you think in your mind now, I
can't search your heart, in your heart of hearts, that I have a
negative impression of that company? Anybody?

Anybody or someone you're close to that you've had
conversations with or that you know that has had a bad
experience with 3M or has a negative view of 3M?

Now I want to talk to you generally about big corporations.
When we come into a court and you've heard references today how
the scales of justice are equal, that means and the Court will
instruct that you're supposed to give 3M the same consideration
that you would an individual who is claiming that she was harmed
by our product, you're supposed to give the two of them equal
consideration.

Now that's pretty hard to do when you're sitting over here
looking at a bit corporation and you've got an individual on the
other side. And I know there's nothing wrong with that being
hard to do. But what you're going t be instructed is they
should be treated exactly equally under the law. So I'm going
to ask you if it would be hard for you to do that, to give 3M
the same consideration as you would an individual who has
claimed to be injured by our product. Does anybody think they
would have a little bit of a problem doing that, Jjust even
slight? Sir, Number 14, tell me what you think about that?

VENIREPERSON NO. 14: Sure. I grew up lower-—

class as a punk rocker. All I'd hear is big corporations
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are being treated like an individual. Of course, I would

try to be as impartial as possible but I would be remiss if

I didn't say treating big corporation like an individual is

outrageous to me.

0 It's hard to do, right? ILet me ask it this way, sir.
If the Court tells you that your Jjob in this case is going to be
to listen to all the evidence from that witness stand and then
she's gonna reach you the instructions about what law applies to
the evidence that you've heard, do you think that you're able to
do that in light of your view about corporations versus
individuals?

VENIREPERSON NO. 14: I think so. I want to
weigh what I hear and do what the Judge tells me to do.

But just hearing that, I couldn't not raise my hand.

Q No and that's what we're asking you to do to and T
really appreciate you doing that. There are probably are others
that of sort of on the edge about whether they want to raise
their hands so I appreciate it.

Is there something about the way you feel about
corporations that goes a little beyond just not being able to
view it exactly that same that would cause you to favor the
individual over the corporation and a person entering litigation
like this?

VENIREPERSON NO. 14: I couldn't say, nothing

that sticks out in my mind. Just a general idea of judging
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a corporation in the same way as an individual sounds a

lot.

Q Have you yourself personally had any negative
experience with corporations?
VENIREPERSON NO. 14: Not that I can think of.
But as someone who has never really had health insurance,
the idea of a big corporation doing stuff and then having
to judge whether or not they've been injured, the whole
thing is hard to swallow. But of course
Q Is there anyone else that has the same feeling about
an individual versus a corporation and whether it would be
difficult for you to view them equally when you're listening to
the evidence? Anyone else?

This gentleman was nice enough to give us his thoughts.
Does any other member of the panel have negative views about
corporations in general? There's a lot out there.

VENIREPERSON NO. 41: There is a lot out
there.

Q Thank you thank you. Number 41, do you have some
negative thoughts in general about corporations?

VENIREPERSON NO. 41: Not negative but there's
like - as he stated, you can't really compare them to
people because we always hear corporations, they have the
funding, they have the money. And yes.

Q Let me ask it a different way. You'll hear from the
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Court an instruction that the plaintiff which would be Ms.
O'Haver has the burden of proof in this matter. You heard about
this this morning. The burden of proof is not beyond a
reasonable doubt. The burden of proof is more likely true than
not true. Would anybody have a hard time requiring the
plaintiff to meet their burden of proof because they're suing a
corporation? Would anybody have a hard time saying to them you
have to meet your burden of proof?

In other words, it be easier for you to decide in favor of
the plaintiff because of the way you feel about corporations?
Does anybody have that feeling? In your heart of hearts, let me
know cause I can't know unless you tell me.

We're talking in this case about a medical device and we've
already - thank you, Juror Number 4 and this gentleman over here
talked to me about medical devices. Other than Juror Number 4
and this gentleman, have any of you had a negative experience
with the medical device company or someone that makes medical
devices at any time? Number 9.

VENIREPERSON NO. 9: I work for pharmacy
information systems. We use several pumps and automated
dispense cabinets that I have to support. And yeah, there
are significant issues with some of those that are
manufactured by corporations.

Q And, I apologize for my ignorance but is this actually

a medical device or is this something that is used with a
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medical device?
VENIREPERSON NO. 9: It is a medical device that
is used to compound drugs.

Q Have you had a problem with that particular type of
device?

VENIREPERSON NO. 9: Yes.
Q Which company makes that kind of device?
VENIREPERSON NO. 9: I'd rather not say.

Q You don't have to say. Is there something about your
experience in dealing with this situation that would cause you
to have views right now as you sit here about medical devices
and your behavior and how they deal with any medical devices on
the market?

VENIREPERSON NO. 9: No.

Q Is there something about your experience that causes
you as you hear this to have thoughts and feelings that would
cause you to look more favorably on the plaintiff's case because
3M has manufactured this device?

VENIREPERSON NO. 9: I suppose it's possible, yes.

Q Do you have that feeling right now?

VENIREPERSON NO. 9: No.

Q Do you believe that at the end of this when the Court
asks you to listen to the evidence and follow the law as she
reads it, do you believe you could do that?

VENIREPERSON NO. 9: Yes.
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Q Is there anybody here if the Judge tells you that
you're going to be listening to the evidence and hearing the
evidence and that you're to base your decision only on the
evidence and as she instructs you and then you go deliberate and
decide on those issues. Does anybody here feel like they cannot
do that and follow her instructions that she gives them to you?

We've had a lot of questions about that this morning but
you haven't heard any of the evidence yet. She will tell you
that the evidence is what comes from this witness stand up here.
Does someone have a problem if the law is different than their
personal viewpoints? I believe we talked about this.

Does somebody have an opinion if the law is different than
maybe what they personally think it could be or should be, that
they can't follow it? Because we all have views and ideas about
what the law should be and what should happen. If it's not
within your personal view and the Judge gives you an instruction
on the law that you don't particularly necessarily agree with,
would somebody here have problem with those instructions?

Number 577?

VENIREPERSON NO. 57: Yes. I have some strong
personal views. I deserve that right to do that.
0 If the burden of proof on the plaintiff is a

preponderance of the evidence or more likely than not and they
do have the burden of proof. 3M doesn't. 1In the Judge tells

you to listen to the evidence and follow her instructions, do
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you believe that you could do that in a case like this?
VENIREPERSON NO. 57: I believe so.

0 And it might be different for a criminal case if you
thought something about the death penalty and you were against
it or you were for it or something like that. But this is a
civil case and you've heard a little bit about the facts. If
she tells you there's a burden of proof, this is what they have
to do and apply my instructions, can you do that?

VENIREPERSON NO. 57: I believe so.

Q Is there anyone other than Juror Number 9 that has had
a bad experience with medical device, family members or someone
close to you?

How many of you strongly agree that any piece of medical
equipment should be proven to be 100 percent safe, 100 percent
of the time before it's used in a hospital? Raise you card.

VENIREPERSON NO. 18: Could you repeat that
please?

THE COURT: And who was it that asked that? What
juror asked to repeat it?

0 Juror Number 18.

THE COURT: Thank you.

Q Yes, I'll repeat it and I'll ask you to raise your
card again. The guestion is how many of you strongly agree that
any piece of medical equipment should be proven to be 100

percent safe 100 percent of the time before it is used in a
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hospital? Five, 12, 11, 34, 32, 31, 18, 17, 41, 20, 51, 50, 54.
Anybody else? Thirty-eight. So Juror Number 5, tell me why you
say that?

VENIREPERSON NO. 5: You're talking about things
like surgery, invasive, whatever, if it's not been proven
to be safe then I don't want them using it on me.

Q I understand. The question I asked was do you have a
belief that a medical device should be proven to be 100 percent
safe 100 percent of the time before it's used in a hospital?

VENIREPERSON NO. 5: In a hospital I do, yes.

Q I appreciate it. Number 12, can you tell me your
experience and what you think?

VENIREPERSON NO. 5: I mean it goes through all
the research. They should be 100 percent.

0 A hundred percent?

VENIREPERSON NO. 5: Yes.

Q Thank you. Number 11.
VENIREPERSON NO. 11: Yeah, I mean it should
be safe but I mean 100 percent effective. It won't work

all the time.

Q So to you it's between safe and effective is I think
I'm what I'm hearing. So with regard to medical equipment, if
there's - your view is it should always be 100 percent safe in

the operating room?

VENIREPERSON NO. 11: Correct, yes.
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Q Who else has that - let's see, 18.
VENIREPERSON NO. 18: That's me.
Q Tell me why you answered that question that you

strongly agree?

VENIREPERSON NO. 18: I strongly agree because
it's going to be used - you know before they put it in
someone's body like mine. I believe it should be safe at

all times.

0 A hundred percent?
VENIREPERSON NO. 18: A hundred percent.
Q Let's look to 20.
VENIREPERSON NO. 20: I feel the same thing.

It must be 100 percent if they're going to put it in my
body. It depends on the equipment and the tools that are

used for a person's health so I agree.

Q Thirty-two, tell me why you believe that.
VENIREPERSON NO. 32: Because that's something
that is very important. And you know if I - it's not

something that I'm going to - I need to know 100 percent

that it's gonna work.

o) Number 31.
VENIREPERSON NO. 31: I think that's what
trials are for before they release a product. If there's

any doubt on anything then I don't think it should be out

there.
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Q Okay. Let's go to Number 41.
VENIREPERSON NO. 41: So I kind of rethought
about that and 100 percent effective and 100 percent safe,

what was the second part?

Q A hundred percent safe and 100 percent effective?
VENIREPERSON NO. 41: A hundred percent of the
time. I know that there is room for error so I kind of

rethought about that.
Q So you don't strongly agree that it should always be
100 percent of the time and be 100 percent safe?

VENIREPERSON NO. 41: I know there is - I know
there's a 98 percent chance.
o) Number 50.

VENIREPERSON NO. 50: I mean there's margin
for error but it should be safe.
Q Fifty-four.

VENIREPERSON NO. 54: I'm kind of with
everybody else. If it's not 100 percent, what's the point?
You're paying thousands of dollars especially if you don't
have health insurance, what's the point? It should be 100
percent or you don't get it.

o) Number 38.

VENIREPERSON NO. 38: I agree. It should be

100 percent. But I also know that things happen that are

out of our hands at times.
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Q How many of you have the belief and hold it strongly
that it's possible for a hospital to make an operating room 100
percent sterile? How many of you have that belief? Nobody here
as we sit here has the belief that a hospital can make an
operating room 100 percent sterile?

VENIREPERSON NO. 47: Could you repeat the
question?

THE COURT: Who is it?

VENIREPERSON NO. 47: I'm sorry, 47.

Q The question is how many of you strongly believe
hospitals can make an operating room 100 percent sterile?

VENIREPERSON NO. 47: I think they can m ake
the environment sterile for semiconductors and things of
that nature. 1It's possible to do those things usually at a
cost.

Q And do you have a belief, sir, that the hospital would
be achieving that not simply based on the cost?

VENIREPERSON NO. 47: I think their - I think
they may not emphasize - I think they are continuing to
evolve in making those as safe as they can.

Q Do you have personal feelings, sir, that the hospital
should make their operating rooms 100 percent sterile based on
your belief that that can be done?

VENIREPERSON NO. 47: Sure.

Q You do believe that?
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Q

VENIREPERSON NO. 47: Yes.
Anyone else that I left off on that question?

VENIREPERSON NO. 12: I believe that they

could make it 100 percent.

Q And do you believe - do you have a personal belief
that it's possible?

VENIREPERSON NO. 12: Yes.

Q Do you have a belief - do you have a personal belief
that it's possible?

VENIREPERSON NO. 12: Yes.

Q Do you have a belief that hospitals should make the
operating room 100 percent sterile?

VENIREPERSON NO. 12: Yes.

Q Anyone else? So this may be a little sensitive
question so I apologize in advance. How many of you are
concerned - but let me give you a multiple choice. Here's the
question. How concerned would you say that you are about germs

and bacteria in your daily environment? Here's the choice.

One, very
concerned

concerned

concerned, two, a little concerned, or three, not
at all. And I want to know who would say extremely
about that question. Number 49.

VENIREPERSON NO. 41: (Inaudible.)

THE COURT: That was 41 who Jjust made that

comment?

Q

Yes. Raise you cards again if you feel that way and I
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can repeat the question.
VENIREPERSON NO. 41: Repeat the question
please.

Q If T asked this guestion. How concerned would you say
that you are about germs and bacteria in your daily environment?
Extremely concerned, a little concerned, not concerned at all.
How many of you are extremely concerned? Seventeen, 40, 41, 46,
48, 49, 53, 58. Raise your cards one more time. Let's start
with Number 40.

VENIREPERSON NO. 40: I work for the plumber’s
union so I see all the cross—-contamination that can happen.

We have bacteria that gets in the water. We protect the

health of the nation. And our drinking water is supposedly

contaminated.

Q And so it's your Jjob that causes you to pick the
choice that you're extremely concerned because of what you know?

VENIREPERSON NO. 40: Yes.

Q Do you think, ma'am, that what you know would
potentially affect the way you would view this case where
everyone knows a knee surgery done in an operating room where a
warming blanket was used and that she got a knee infection as a
result of something?

VENIREPERSON NO. 40: It could Jjust because we
deal with the infectious control and I have to help with

the classes and such so I have a little bit of knowledge on
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that side of things. So it could have happened because of
that one particle of bacteria.
Q Have you had experience in doing that in hospitals?
VENIREPERSON NO. 40: Yes. It's a big portion
of our membership.
Q And that was here in town too?
VENIREPERSON NO. 40: We have a plumber that
works in the building.
Q And how long have you done this?
VENIREPERSON NO. 40: I've been with the
plumber’s union a total of eight years.
Q So as a part of you knowing about this, do you recall
any guidelines that you have become familiar with that have
anything to do with sterile warming or warming a patient in the

operating room?

VENIREPERSON NO. 40: No.

Q You've never had any experience that particular topic?
VENIREPERSON NO. 40: No.

0 Who was the next one after 417
VENIREPERSON NO. 46: I'm extremely concerned

and aware of germs especially after COVID in my personal

life.

0 Who was next?
THE COURT: What's your number, sir?
VENIREPERSON NO. 48: Forty-eight. I won't
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even go to the restroom. I'm sorry to everybody here but I

wouldn't even touch - I use a napkin the touch the door

handle.

Q If T try to get too personal Jjust tell me to butt out
if you don't want to answer it. But have you started doing that

more since COVID obviously?

VENIREPERSON NO. 48: I've been doing this for
the past 10 years. I won't touch a door handle. I use a
paper towel or something like that. I've seen other people

that don't wash their hands and touch door handles.

Q I get it. I don't even like to go to any buffets. So
I'm looking around, don't look, don't look. But because I'm
with him and he points that out, I kind of got prepared so I get
that.

Is there something about your work or something that's
caused you — I'm just tried to figure

VENIREPERSON NO. 48: My Jjob. We have to go
through classes every year. But also, they put a big
emphasis on hygiene and cleaning and things like that.

Q The gentleman next to you, please hold up your number.
Forty-nine. Tell me about how you feel about being extremely
concerned about germs and bacteria?

VENIREPERSON NO. 49: Personally, I see a lot
of touching and a lot of interaction. I have to deal with

the public.
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Q Do you think that you can always safeguard yourself?
VENIREPERSON NO. 49: No, we cannot.

Q Anyone else have their card up on that? Number 58.
VENIREPERSON NO. 58: The nature of my job as

a nurse and understanding the process of cleaning and also

being on the frontline with COVID was impactful.

Q Yes. I asked the question earlier about operating
rooms being 100 percent sterile and I think you raised your
card. Do you have any belief that the hospitals can make their
operating rooms 100 percent sterile or should?

VENIREPERSON NO. 58: I think an effort is
always made to ensure that that area is a sterile as
possible. But there are so many human factors and products

that come into any procedural area, that that would be a

challenge.
0 Fifty-three.

VENIREPERSON NO. 53: I am immune-compromised
because of the medications that I'm on. I also last year

just finished cancer treatment so the cleanliness and the

germs are very important.

Q Yes, I certainly understand that. So in the COVID
situation we've been around those people who would be immune-
compromised.

VENIREPERSON NO. 53: Toward the end I wasn't

actually on medication but I also my hands operated on so.
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Q And so your experience comes from the fact that your
doctors and your research told you?

VENIREPERSON NO. 53: I've worked for 15 years
in a pharmacy too I come in contact with a lot of sick
people also so I'm a germaphobe.

Q I understand. There's nothing wrong with being called
a germaphobe. I call my daughter that. She takes a sleep sack
with her when she travels. And I'm not making fun of anybody
else cause that's my own daughter. No shame, no judgment if
you're a germaphobe.

I'm just going to talk to you a minute about whether you or
somebody close to you has had surgical procedure before. And I
don't mean an outpatient procedure. I mean a surgical procedure
in the OR in a hospital.

So let me start over here. Let's narrow it down, whether
you have had a surgical procedure in an operating room. One,
four, five, six, seven, eight, 10, 11, 13, 14, 15, 17, 18, 19,
20, 21, 22, 23, 24, 29, 30, 32, 34, 36, 41, 43, 44, 45, 46, 48,
49, 52, 58, 59 and 42.

So before I ask you about that, I want to add one more
question to it. This may limit the number of people that have
put their cards up. As a result of your surgical procedure, in
your mind, has anybody ever experienced negative consequences as
a result of that surgery? If you experienced negative

consequences as a result of that surgery, I want to talk to you.
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Four, 14, 17, 18, 19, 34, 44.

Now anything in addition to what you've already told us,
Juror Number 47?

VENIREPERSON NO. 4: Two additional surgeries
other than the infection of the knee.

Q Right.

VENIREPERSON NO. 4: I've had like 14 surgeries.

And the knee has been the worst.

Q And that was this device that we talked about earlier?

VENIREPERSON NO. 4: Actually, I've also had issue
with the mesh replacement for a ruptured uterus.

Q And you mentioned a class action on the J&J. Have you
been a partner to a lawsuit on the mesh?

VENIREPERSON NO. 4: No, I did not.

Q Is there anybody else that raised their card on a
surgical procedure where they had a negative consequence from
it? Let's start back over here. And 17, what type of surgery if
you can say.

VENIREPERSON NO. 17: It was a hip

replacement. It was not mine. Are we talking about a

personal one?

0 Personal one right now.
VENIREPERSON, 17: So far, so good.
Q Eighteen.
VENIREPERSON NO. 18: I had a knee and it got
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your

infected.
0 Your knee got infected?
VENIREPERSON NO. 18: Yes.
Q Did you know - did anybody tell you what the cause of

infection was?

VENIREPERSON NO. 18: The glue.
Q What?
VENIREPERSON NO. 18: The glue.
Q The glue?
VENIREPERSON NO. 18: Yes.
Q And who was it that told you that?
VENIREPERSON NO. 18: My doctor.
Q Your doctor did?
VENIREPERSON NO. 18: I started breaking out

real bad and they had to take the knee out and try to treat

the infection for about six months.

Q Nineteen, what kind of surgery did you have?
VENIREPERSON NO. 19: Multiple back surgeries

and more to come.

0 Eighteen, I want to ask you, did that - the knee

replacement, did that make you have a tendency and be a little

unfavorable because she had a new surgery and she has -

plaintiff claimed to have problems with it?

VENIREPERSON NO. 18: No because I had three

knee surgeries.
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Q Anything about your experience you think would even
influence a little bit the way you view the evidence when
somebody has an infection that results from a knee surgery?

VENIREPERSON NO. 18: No because it was the
glue. I knew it was the glue so they glued it first in my
knee and that's when they tried it again, crazy me.

Q Sir, you said you had back surgeries. And I asked if
there was complications of your surgery. If you feel
comfortable, what was the negative experience?

VENIREPERSON NUMBER 19: 1It's Jjust went from one
symptom to different symptoms and having revisions to go
back in and do it again. It wasn't necessarily done
correctly the first time.

Q Were you involved in any kind of lawsuit as a result
of any of that?

VENIREPERSON NO. 19: Yes, but it was like
Worker's Comp.

THE COURT: And that's Juror 197?

VENIREPERSON NO. 19: Yes. It's a Worker's
Comp. lawsuit.

Q And how long were you off work?

VENIREPERSON NO. 19: Total each time probably
six months.

Q And during the course of that procedure, that surgery,

did you think that those risks or the things that happened to
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you, were they explained to you by physicians or anyone?
VENIREPERSON NO. 19: Yes. There's always
risks that - there's always risks but some of it is - can
be avoided too.
Q Did you believe as a result of all the pain and

everything you've been through that someone or the physician

placing it had not - it was not done correctly?
VENIREPERSON NO. 19: Yes.
Q Did you form an opinion, sir, that the device itself

was defective?
VENIREPERSON NO. 19: No, not necessarily the
device, more of the surgeon.

Q And how many surgeries have you had as a result of
that?

VENIREPERSON NO. 19: I've had four so far and
potentially getting ready have another one.

Q Anything about your personal experience or personal
experiences that would cause you to be more sympathetic to the
individual?

VENIREPERSON NO. 19: Probably. Having gone
through something like that it's not very fun.

Q Right. You heard me say if the Court tells you that
you should consider the evidence and listen to her instructions
and follow the law, would you follow the Court's instructions

and listen to the evidence and then follow her instructions?
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VENIREPERSON NO. 19: Yes.
Q Next person that had surgery with negative
complications?
VENIREPERSON NO. 34: Thirty-four. I had a

dermatologist try a procedure twice in the same spot before
he found a competent surgeon.
Q Anything about - so you thought the surgeon was

negligent or didn't do his job right?

VENIREPERSON NO. 34: It was her, incompetent.
Q Did that result in any sort of a lawsuit against them?
VENIREPERSON NO. 34: No.
Q Did you eventually get to a person who did that right?
VENIREPERSON NO. 34: Yes.
Q Is there anything about you - and I can't know what
your personal experiences are. Is there anything about your

personal experience that would make you feel sympathetic or more

sympathetic towards surgery?

VENIREPERSON NO. 34: No.
Q Who's the next one that had their card up-?
VENIREPERSON NO. 44: Forty—-four.
Q Forty—four.
VENIREPERSON NO. 44: I had complications but
I had reconstructive knee surgery. I have arthritis and

years ago I had prostate cancer. You walk in there feeling

fine and you walk out incontinent with erectile
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dysfunction. I can't tell you otherwise.
Q I appreciate you sharing that.
VENIREPERSON NO. 44: I think I can be fair

and impartial.

Q About the situation?
VENIREPERSON NO. 44: About the situation.
Q It's a terrible experience but nothing about that the

surgeon was at fault?

VENIREPERSON NO. 44: No.
Q Device wasn't defective or anything like that?
VENIREPERSON NO. 44: No, they explained the
risks associated with it. There's no guarantees. Same
with the prostate cancer. 1It's a judgment call as some

days are better than others for the surgeon. And he did a

pretty good job all things considered. I'm still alive.

Q So the whole panel has heard what you said about your
surgery and the negative consequences. I only went those to
raise their card who have had family members that have had
negative consequences with a surgical procedure. Four, five,
10, 17, 23, 26, 34, 36, 48.

0 So 4, which family member?

VENIREPERSON NO. 4: My brother.

Q Was the negative consequence something that someone

did wrong or was it Jjust something that happened after the

surgery?
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VENIREPERSON NO. 4: Both.
Q Can you share with us?

VENIREPERSON NO. 4: My brother had the same that
I have and at the age of 15 he had to have pins put into
his knee to hold the Jjoint together. And his deteriorated
so far and they left them in too long. There was an
infection that formed around the plates and they had to
develop a special tool to go in and bore those pins out and
he had to have the replacement.
Q Number 5.

VENIREPERSON NO. 5: Father.
Q What type of surgery?

VENIREPERSON NO. 5: He had cancer and he died.
Q The negative consequence was that he had cancer and he

died?

VENIREPERSON NO. 5: They removed it. Three days
later he died.
Q But nothing about that was at fault in the care and

treatment?

VENIREPERSON NO. 5: It's questioned.
Q Did I say 107

VENIREPERSON NO. 10: My father had back
surgery and he had complications with that. And then T
have a relative who had cancer surgery and died in the

process of that.
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Q Did you contribute your father's complication to

something somebody did or the device that was used in the

surgery at all?

177

VENIREPERSON NO. 10: No, I think it was Jjust
the nature of the surgery and the just the risk of
Q Complications?

VENIREPERSON NO. 10: The risk of having it.
He's never recovered fully from it.

Q I think you raised your card about a family member,

VENIREPERSON NO. 17: My sister. She had the
first replacement was when she was 30. And the glue was at
that time not a good glue. Then as she continued she had
to have another hip replacement. And in one of them when
they tried to put on in, her bones were so thin by then
that it had nicked like a vein and she almost bled to
death. So they had to stop that, pin her back together and
she had - they had to stop surgery and wait I don't know
how many months.

Q Thank you for sharing that. I know these things are

difficult. Twenty-three.

VENIREPERSON NO. 23: I had a friend that had
surgery. She had a fever after they did the surgery. And
the doctor put her back in the hospital. She finally got

back in and had to wait for hours. Then they said she had

186




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

lack of fluids. Two more weeks and they finally figured
out.
0 Thank you for sharing that.

VENIREPERSON NO. 34: A long time ago my
grandfather had a knee surgery. He was never the same.
was never right after that. He never sued. He didn't
believe in that. Something went wrong.

Q That was a bad experience with your grandfather that

had a knee surgery?
VENIREPERSON NO. 34: Yes.

Q Is there anything about your relationship with your
grandfather and knowing about that experience that would cause
you think that you might be in favor of Ms. O'Haver in this
situation?

VENIREPERSON NO. 34: I don't think so.

0 Thirty-six.

VENIREPERSON NO. 36: My grandmother died. She
went to have a colostomy put into her stomach so it made

her septic so she didn't make it 24 hours after the

surgery.
0 Was that here?
VENIREPERSON NO. 36: No.
Q Where was 1it?
VENIREPERSON NO. 36: Illinois.
Q Has anyone here ever experienced with the exception

it

He

of
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Juror 4 I believe ever experienced an infection from an open

wound?
VENIREPERSON NO. 4: From a surgery?
Q No, Jjust any infection from an open wound. Five, 34,
41, 44.
0 Five, what kind of wound did you have?
VENIREPERSON NO. 4: Staph infection. Self-
surgery.
Q I gotcha.
VENIREPERSON NO. 4: And it got infected.
0 Thirty-four.
VENIREPERSON NO. 34: Military.
Q Anything that required you to be hospitalized?
VENIRE PERSON NO. 34: No.
Q Forty—-one.
VENIREPERSON NO. 41: Staph infection.
Q I'm sorry?
VENIREPERSON NO. 41: A spider bite.
Q Spider bite. Forty-four.
VENIREPERSON NO. 44: Dog bite.
Q Did it require you to be hospitalized from the
infection?
VENIREPERSON NO. 44: Two emergency room
visits.
Q Forty—-nine.
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VENIREPERSON NO. 49: Staph infection.
Q I didn't understand the last part. Did you get an
injury from work?

VENIREPERSON NO. 49: No, it was really bad
athlete’s foot and they didn't know what it was. It spread
into my fingers. I went to get it checked out they said,
no, you have a staph infection, go to the emergency room
now. They gave me antibiotics. I ended up going to a
podiatrist. And he was like, you're going to the hospital

now. I had my foot packed with gauze.

COURT REPORTER: I'm having trouble hearing
him.

THE COURT: Sir, can you speak up.
Q Got it. Other than the people that have already

spoken up about surgeries, you don't need to speak up again.
But has anyone that has not raised their hand have either they
or someone close to them have had joint replacement surgery,
either hip or knee? One, two, nine, 12, 36, 33, 35, 41, 52, 54,
58 and 20.
THE COURT: Counsel, could you please approach.
(BENCH CONFERENCE.)
THE COURT: I Jjust want to make record that Juror
Number 55 has been sleeping and snoring. You have about an
hour and four minutes.

(RETURN TO OPEN COURT.)
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THE COURT: Counselor, you may proceed.
MS. PRUITT: Thank you, Your Honor.

Q Number 1, who in the family or has had a knee or hip
VENIREPERSON NO. 1: My mother had both a knee and

a hip replaced.

Q Did your mother have any negative experiences other
than Jjust the healing process?

VENIREPERSON NO. 1: No.

Q Did she have an infection develop as a result of
either?

VENIREPERSON NO. 1: No.

Q Is there anything about her experience that causes you
to have a negative view about hip and knee surgeries or devices
or anything like that?

VENIREPERSON NO. 1: No.

o) Number 2.

VENIREPERSON NO. 2: Knees, hips. One had both
hips. My goddaughter's is getting ready to do both hips.

0 Lots of hips?

VENIREPERSON NO. 2: Yes.

Q Anybody, ma'am, have an infection after they the hip

replacement?
VENIREPERSON NO. 2: Yes.
Q You don't have to tell me their name obviously.

VENIREPERSON NO. 2: A friend.
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Q Did anybody ever tell her - did she tell you what

caused her hip infection?

have

like

that

A No because I wasn't there for the first one.
Q Has she ever spoken to you about what caused that?

VENIREPERSON NO. 2: She probably has but it was
when she was 18.

Q It's been a long time ago?

VENIREPERSON NO. 2: Yes.
o) Nine.

VENIREPERSON NO. 9: My father had both hips
replaced. No infection, standard recovery.

Q Anything about the hip replacement that causes you to
a negative view of doctors, hospitals, devices or anything
that?

VENIREPERSON NO. 9: No.

Q I think 16.

VENIREPERSON NO. 16: Yeah, I've had two
brothers, both knees replaced. And I've heard of other
family members that have had hips and knees but I don't
remember anything about them.

0 Were there any infections involved with the relatives
you know of?

VENIREPERSON NO. 16: And think the older
brother had a little bit of infection. My younger brother

it's still relatively new so haven't heard anything about
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they

that one.
Q Did he ever tell you or did anyone ever discuss what
thought was the cause of the infection was?

VENIREPERSON NO. 16: Not that I remember.
They might have but I don't remember. They don't talk

directly to me. It goes through somebody else.

Q I understand how that works. Twenty-six.
VENIREPERSON NO. 26: Oh.
0 There you are.
VENIREPERSON NO. 26: My mother had both her
knees done at the same time. She didn't have any issues.

I have a brother-in-law that had a knee replaced that they
ended up having - that did get infected, unknown origin.
They weren't sure how it got an infection. He actually had
to get the hardware and everything removed and was on IV
antibiotics for a long time and eventually had to have it
replaced.

Q As a result of that experience have you formed an

opinion or do you have any opinions about knee replacement

surgery of any kind that are negative?

VENIREPERSON NO. 26: No, I don't. I used to
take care of people that had knee replacement surgery and I
did see some people that did get infected. There's no
rhyme or reason for it.

Q Thirty-three.
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VENIREPERSON NO.

surgery. 01ld age,
0 No negative?
VENIREPERSON NO. 33:
for my wedding.
Q Glad she planned it out right.
VENIREPERSON NO. 35:
replacement. It was fine.
Q Forty—-one.
VENIREPERSON NO. 41:
knee.
Q Fifty-two.
VENIREPERSON NO. 52:
and my mother-in-law.
0 I didn't understand.
A Knees and mother—-in-law, both
0 No infections?
VENIREPERSON NO. 52:
Q Fifty-eight.
VENIREPERSON NO. 58:

her knees replaced,
Q Number 20.

VENIREPERSON NO.

33:

no issues.

20:

grandmother had hip replacements.

My mom had a knee

had to get her knee replaced.

No, it was Jjust in time

Thirty-five.

I've had hip

Reconstruction on my

I had a knee replacement

knees. They did great.

No.

My mother has had both

My mother and my

Q Either one of them had any issues?
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VENIREPERSON NO. 20: No.

Q No problems at all?
VENIREPERSON NO. 20: No.
Q I have another question that may be a little difficult
to understand some of. Some people believe that it is right

that the there is a regulation of medical device manufacturers
by the FDA and some believe it is not right. How many of you
have the belief and agree that the FDA should regulate medical
manufacturers? Does anybody have an opinion or believe that FDA
regulations of medical devices is too lenient? Anybody? Does
everybody understand the question? Nobody has an opinion?

Does anybody have an opinion that there should be more

government regulations of medical device manufacturers, more

government regulations of medical devices? Number 10. Tell me
why .
VENIREPERSON NO. 10: I think generally
manufacturers and companies - I think there's little over

study compared to other countries. America has little
oversight about that compared to other countries.
Q And which other countries are you relying on in your
statement?
VENIREPERSON NO. 10: European.
Q European countries. So in your mind from your
experience you have the belief that the regulations of the

device manufacturers is more stringent in Europe than it is in
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the United States?

VENIREPERSON NO. 10: Yes. This is Jjust
general for me so like manufacturing, drugs, that whole
realm.

Q There's going to be an issue in this case, Juror
Number 10, about an FDA clearance for a medical device and an
FDA decision about a medical device and whether under certain
procedures they're required to do certain things like certain
testing and those kinds of things. Does your opinion that - as
you sit here today, is it your opinion that the FDA doesn't have
rigorous enough regulations and are you thinking that would
affect the way you viewed the evidence in this case?

VENIREPERSON NO. 10: No, Jjust because I know
— well I'm under the impression of where I stand with that
so my judgment is this case is what is under our law.

Q And so if the evidence is going to show that the FDA
did certain things including this process for this product and
you think it should have been more, that they should'wve done
more, isn't there a possibility that might affect you when
deciding the issues in this case and when hearing the evidence

about the FDA and what it did with this device?

VENIREPERSON NO. 10: No.
Q Even a little bit?
VENIREPERSON NO. 10: No.
Q And so you and are talking here and you can set aside
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your own beliefs that European countries have more rigorous
regulations and decide this case by the American regulations and
what is required?

VENIREPERSON NO. 10: Yes.

Q Thank you. Anyone else have an opinion now that we've
been talking about it with regard to whether they think there
should be more government regulation with regard to medical
devices? Anybody else?

Anyone here who has had, you or someone close to you that's
had a stroke? Two, three, four, six, 11, 13, 14, 15, 17, 21,
22, 23, 25, 26, 30, 32, 34, 35, 36, 39, 40, 24, 48, 38, 33, 51,
52. So let's back it up. Let me ask it this way. Has anybody
on this panel suffered from a stroke? Numbers 32 and 36. So
tell me to butt out if you're not comfortable sharing it but
when did you have a stroke, ma'am?

VENIREPERSON NO. 32: October of last year.
THE COURT: That's Juror Number 327

Q Yes, ma'am. Do you know what caused it?

VENIREPERSON NO. 32: Just stress and you know

that's what they tell me when I went in. It was

frustrating.
0 Do you know what a TIA is?
VENIREPERSON NO. 32: That's what I had, yes.
Q Have you had any consequences as a result of the TIA?
VENIREPERSON NO. 32: Yes.
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Q Could you describe what those are?
VENIREPERSON NO. 32: My short-term memory has
gotten a little worse. Whenever I talk sometimes I say

words backwards, Jjust things that frustrate me really bad.

Q And are you going to therapy?
VENIREPERSON NO. 32: Speech therapy, yes.
0 And has that improved?
VENIREPERSON NO. 32: Not really. I mean my

mom and everybody that knows me that's been around me can
tell the difference. It's frustrating especially when I'm
working, I don't even recognize the people that work with
me sometimes.

Q Other than your memory and speech, is there anything

that's been affected by the TIA?

it?

VENIREPERSON NO. 32: No.
o) Number 36.
VENIREPERSON NO. 36: I was actually under

anesthesiology whenever I had it. And they said that was a

side effect and with some people that happens.

Q You actually had a stroke?

VENIREPERSON NO. 36: Cardiac arrest.
Q Cardiac arrest. And was that here?

VENIREPERSON NO. 36: No, it was in Illinois.
Q Did you have any deficits or problems as a result of
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VENIREPERSON NO. 36: I mean I have

palpitations now and again but

Q Palpitations?
VENIREPERSON NO. 36: Yes.
Q No paralysis or speech problems?
VENIREPERSON NO. 36: Whenever I get tired T

get cold so I know my circulation is slowing down but

that's it.

Q You're going to hear some evidence in this case that
Ms. O'Haver has had a stroke. It's unrelated to the knee
surgery. She had it after the knee surgery. Because of your

experience with having had one yourself, don't you think as you

sit here you might be a little more sympathetic to her?

VENIREPERSON NO. 36: No, ma'am.
Q In your heart of hearts you don't think you'd be more
sympathetic?
VENIREPERSON NO. 36: No. Cardiac problems

run all throughout my family so no.
Q Now we talked about a stroke. Has anyone here just
you had COPD. Thirty-six, 45. Anyone else? When were you

diagnosed with COPD, Juror 367

VENIREPERSON NO. 36: 1999. I was a smoker.
Q When did you start smoking?
VENIREPERSON NO. 36: I started smoking

whenever I was 14. So they said it was partially that but
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I was also in a car accident where a fire extinguisher blew

up so partially from that too caused it.

Q Do you have problems with it?
VENIREPERSON NO. 36: Yes.

Q What sorts of problems do you have with it?
VENIREPERSON NO. 36: Any type of allergies I

need to go get a breathing treatment. If it's really hot
out, above 102 I have problems with it.
Q Has anyone ever told you that your life expectancy

might be affected from COPD?

VENIREPERSON NO. 36: Yes.
Q Your doctor told you that?

VENIREPERSON NO. 36: Yes.
Q Forty-five.

VENIREPERSON NO. 45: Yes, I got it in 2007.
Q Do you know why?

VENIREPERSON NO. 45: Probably because of

smoking and I've got two stents in my heart so I've got a

little cardiac history in my family.

Q Here who here has been diagnosed with ostecarthritis?
I'm not going to ask you any questions. Thirty-four, 43, 58,
34. TIs it in all your joints?
VENIREPERSON NO. 34: Just the right hand.
Q Has anybody told you why?
VENIREPERSON NO. 34: My right hand got
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crushed in the military.

Q Forty—-three.

VENIREPERSON NO. 43: In my back, just old
age.
Q Fifty-eight.

VENIREPERSON NO. 58: Family history and in my
feet.
Q We're going to hear some evidence in this case about

these issues stroke, COPD, osteocarthritis and how those can
affect your life expectancy. Anything about those for you that
have those conditions that you think would cause you to be more
sympathetic to someone else who has it?
o) Number 9.
VENIREPERSON NO. 9: My father has COPD so I've
seen him degrade. The drugs he takes make him shake really

bad. So yeah, maybe I'd be sympathetic to somebody who had

that.
Q Do you know why he got 1it?
VENIREPERSON NO. 9: Smoking.
Q Smoking.
VENIREPERSON NO. 9: Yes.
Q And do you know if he's been told that it will affect

his lifespan?
VENIREPERSON NO. 9: Absolutely.

Q So we talked about people who have relatives who
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worked in the medical field. And I think try not to go back.
But I would like to ask you a question about this. 1Is there
anybody here who has the belief that homeopathic holistic or
alternative medicine is a way that you would prefer to be
treated or your family members to be treated? Raise your cards.
Four, five, six, two, 23, 10. So first I would like to talk to
Juror Number 6. Tell me what you know about homeopathic
holistic alternative medicine.

VENIREPERSON NO. 6: I'm just familiar with
essential oils and herbal supplements and whatnot.

Q And do you use that sort of stuff to treat conditions,
medical conditions?

VENIREPERSON NO. 6: Sure.

Q And do you have a belief that you would prefer to do
that rather than go to the doctor?

VENIREPERSON NO. 6: If it's 1like allergies or a
rash or something I'd rather treat it with some tea tree
0oil then go to the doctor and pay a co-pay and have
somebody tell me what I already know and send me home.

Q And because of you having that preference for
homeopathic or holistic treatment, do you have a negative
opinion about actually organized medicine and doctors and
hospitals and so forth?

VENIREPERSON NO. 6: Yes.

Q So you wouldn't be critical with someone that chose to
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do that type of treatment?

VENIREPERSON NO. 6: No. I mean I went to the
hospital to get an appendectomy. I'm not going to have
somebody - I'm not going to treat that with herbs.

Q Right. One never knows these days. So if it's not an
emergency like an appendectomy your preference would be to try
to treat it in some other fashion?

VENIREPERSON NO. 6: Correct.

o) Number 2.

VENIREPERSON NO. 2: If it's like a cold or
allergies, I'm gonna treat it. If I broke my arm, I'm
going to the hospital.

Q Okay. So I understand that. Number 4.

VENIREPERSON NO. 4: Same thing.

Q Does anybody have - is anybody here involved in the
business of homeopathic-type business or holistic alternative
medicine? Anybody?

We talked about you individuals that have had relatives
that are medical professionals or you are a medical
professional. I would to ask a little bit different qgquestion.
Have any of you worked on jobs where you're just in contact with
medical professionals? And I know this young lady back here who
was talking about the water and the bacteria is an example of
that.

Anyone else come in contact regularly as a result of your
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job with medical professionals? Two, four, nine, 10, 15, eight,
26, 25, 50, 31, 34, 41, 43, 39, 52, 56, 49. I didn't see your
card. I would like to talk with Juror Number 8 for Jjust a
moment about that, sir. What is your job?
VENIREPERSON NO. 8: I'm a graphic designer.
Q Tell me how being a graphic designer would cause you
to come into contact with medical professionals?
VENIREPERSON NO. 8: So I'm employed with a
laboratory. They are medical testing facility. This was a
previous job but I was one of their two designers. But
when I was laid off from there, two people that were on the
marketing team went to work for other fields, similar
companies in the medical field and both of them contracted
me for freelance work.
Q You mentioned that you got laid off from COVID. Did
that affect you financially?
VENIREPERSON NO. 8: Yes.
Q And have you been able to go back to work?
VENIREPERSON NO. 8: Yes. So my husband is a
nurse so he supported me as well when I was unemployed.
And I freelanced for a year and a half after I was laid
off.
Q What kind of nurse is your husband?
VENIREPERSON NO. 8: So he works for KU Med for

two years from 2019 to 2021 on a unit at KU Med. And now
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he currently is an Ambulatory Nurse Clinic Coordinator for

a clinic with KU Med.

Q Does he talk to you about his work and which unit he's
on and what his work involves?

VENIREPERSON NO. 8: Yes.

Q Has he been on a floor where orthopedic patients are
being treated for surgeries and so forth?

VENIREPERSON NO. 8: He was on a — genital stuff.
Q Gynocology?

VENIREPERSON NO. 8: So he saw patients who had
just come out of surgeries and patients who were prepping
for surgery. And then during COVID, genital patients.

Q Since you are married to somebody who is in the
medical profession, has your husband formed opinions either
positive or negative about the medical care and the way the
medical care is delivered and tell me what they are.

VENIREPERSON NO. 8: So he saw firsthand the short
staffage that happened during COVID. Each nursing unit was
required to take more patients than they previously did -
that had previously been the standard. Not to the point
where it was illegal or anything, three or four patients
regularly to for four or five patients regularly, five
patients back to back, multiple in a row where prior to
COVID had not been the standard practice.

Q So if I'm hearing what you're saying and correct me if
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I'm wrong, he felt like he was being asked, as many did, to take
care of too many patients during COVID and it was the staffing
issue that caused him to form that negative opinion?

VENIREPERSON NO. 8: Yes.

Q Any other negative views that he's expressed to you?

VENIREPERSON NO. 8: Nothing that I would apply to
a general like opinion. It's just things about certain
things, etc.

Q Have you formed yourself a certain negative opinion
about medical devices because of your husband's profession?

VENIREPERSON NO. 8: Not specifically medical
devices, no.

Q When you say not specifically, is there something
you're specifically thinking about?

VENIREPERSON NO. 8: All the little reasons to the
company that laid me off, but it was not - it was due to
other things. I never quite fully bought into the parts
that they sold nor did I fully buy into the fact that they
didn't contact me for a while. They said intravenous
therapies. So I leaned away from the homeopathic
treatments.

Q And you say you didn't fully buy into their products
what kind of products are you talking about?

VENIREPERSON NO. 8: So they specifically would do

like hair follicle testing for heavy metal poisoning. They
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had certain mold kits and do a lot of food allergy testing,

allergies. I was offered all that as an employee for free.

I don't gquite recall if I believed that.

Q Did you form an opinion at your job with regard to
product companies or medical device companies about their
marketing or their sales?

VENIREPERSON NO. 8: No. Correction, the
freelance client that I had that did intravenous
treatments, I did not like the way that they chose to
market their products.

Q Have you heard anything in this case about the
evidence that you think as you're sitting there that you have
experienced or your husband has experienced with those types of
issues that would ever so slightly cause you view the evidence
with that thought?

VENIREPERSON NO. 8: No, my experience would be -
I'm familiar with the surgery but I haven't formed an
opinion about it.

0 And how are you familiar with it?

VENIREPERSON NO. 8: I had surgery and the Bair
Hugger was used on me. And since my husband's a nurse he's
aware of the Bair Hugger, it's function, what it's used
for. So I've heard it mentioned Jjust in that context. I
don't hold any opinion about it.

Q And your personal views, it was used on you during a
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surgical procedure?
VENIREPERSON NO. 8: Yes, I believe it was put on
as they were prepping me for surgery.
Q So if you don't mind saying, what type of procedure
was 1it?
VENIREPERSON NO. 8: I'd prefer not to say but it
affects the lower half of my body.
Q So the Bair Hugger was on your upper body?

VENIREPERSON NO. 8: I believe it was placed on my

lower body. I remember it being on my legs all the way up.

It was put on my legs. It may have been moved up.

Q Did you have any complications as a result of that
surgery?

VENIREPERSON NO. 8: No.

Q With regard to your husband and his familiarity with
the Bair Hugger and so forth, what does he discuss with you
about that device?

VENIREPERSON NO. 8: He has just mentioned it in
the context of explaining to me what it was. Or I think he
was talking to me prior to my surgery about the preop
process and he mentioned this is one of the things that do
as they're prepping you for surgery. He explained what it
does and the Bair Hugger and that's how I know.

Q Anything that he said to you or has said to you since

all of that that would be negative about a Bair Hugger device?
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VENIREPERSON NO. 8: No.

Q Did you have any complications as a result of your
surgical procedure?

VENIREPERSON NO. 8: No.

Q Some people sometimes say that where there is smoke,
there is a fire. 1If I said that, how many of you believe that
if the plaintiff's lawsuit, Ms. O'Haver's lawsuit has made it
this far there must be something behind her claim? How many of
you have that feeling? ©Now I'll read it again.

Some people say where there's smoke, there's fire. How
many of you believe that if the plaintiff's lawsuit, Ms.
O'Haver's lawsuit has made it this far there must be something
behind her claim? Raise your card. Eleven, 23, 24, 21, 20, 17,
40. Number 20.

VENIREPERSON NO. 20: So she's asking for
some money and the length of time and bringing people not
only from within but people from a lot of places to come to
court and knowing about the case or talking about the case,
something is wrong.

Q So as we sit here today, you've formed already a
belief that her case must really be strong because of the time
that has passed?

VENIREPERSON NO. 20: And questions that have
been asked not only by you but her representative is well.

So the guestions asked in a different way, what kind of -
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not that I'm leaning toward either way. There's a lot of

information and the questions being asked that kind of

tells me that she has a strong claim.

Q If T were to use this analogy. Right now, basically,
you think she has a strong case. So if I were standing on the
starting line, would she be ever so slightly out in front right
now?

VENIREPERSON NO. 20: Again, because of all
the information and the balancing and everything where you
guys are — maybe that's why I say I won't say yes or no
till I get like to like
Q But you describe her case right now as you said she

has a strong case?

VENIREPERSON NO. 20: Not that she is a strong
case. She's been this far. She might have something that
supports her. I'm not saying that I agree to what she's
saying 100 percent but I would say she's here. There's a
case.

Q That's what you're feeling is as of this time today 1is
she has a strong case?

VENIREPERSON NO. 20: I don't know. Maybe I'm
not saying it right or my wording is not correctly. But
she's made it this far since 2016 in her case. I'm saying
that she might have some evidence or proof. I'm not sure.

I haven't seen it, but she's here waiting for her to be -
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but she's made it this far. I'm not saying - she's here
making it this far. I'm not sure if I'm explaining myself.

Q So I don't want to put words in your mouth or in

anyone else's mouth. I'm just trying to find out what your
feelings are. I think what you said was that after everything
you've heard and the questions on both sides you think she may

have a strong case, is that right?

VENIREPERSON NO. 20: You both have a strong
case.

0 Thank you, 20.

THE COURT: Counsel, we're been going for about
an hour and a half. We're going to go ahead and take our
afternoon recess. We're only going to take about a 10-
minute recess so I apologize that it's short but I'm really
trying to use the time that you guys are here as
effectively as I can.

I will tell you there's a chance you're going to be
here a little bit past five. By the conclusion of today
you guys will know whether or not you've been selected as a
juror. But after the questioning concludes then the
attorneys and I have to meet and frankly talk about your
answers and who would be best to be seated as Jjurors. So I
don't want to mislead you. There's a chance that we're
going to be here past five.

But the attorneys and I are going to do as much work
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as we can to get you out of here as quickly as possible.
But just for those of you that have obligations after five,
I just wanted to give you that heads up.
(INSTRUCTION READ.)

We're going to get started at 3:35.
(BREAK AT 3:25 PM.)
(RETURN AT 3:39 PM.)

THE COURT: We will continue with the
questioning. Ms. Pruitt, you may proceed.

Q As far as the question regarding where there's
smoke, there's fire, I'd like to talk with you, Juror
Number 24. Tell me how you feel about that.

VENIREPERSON NO. 24: So the idea where
there's smoke, there's fire is defined as we can see
Kathy's been injured. She's had her knee replaced. She's
had an infection. That's stated that to us as fact. So I
think that's the smoke. Whether there's any more to it
than that is why we're here to figure it out.

Q And so as we're sitting here today, when I say where

there's smoke, there's fire, would the fact that you think
there's smoke over there cause you to form an opinion even 1if

there was a fire that she has a case?

VENIREPERSON NO. 24: No. I wouldn't see her
ahead at the starting line yet. We've been tantalized with

all these not quite facts that we'll later so we'll Jjust

211




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wait and hear later.

Q Thank you. Twenty-one, you raised your number to the
question. Tell me what you feel.

VENIREPERSON NO. 21: They claim there's
something there. It's not nothing, otherwise, we wouldn't
be here. I don't have any more than that.

Q So maybe my analogy is poor but you saw some smoke

too. But have you formed opinions in your mind that she probably
has a case?
VENIREPERSON NO. 21: She has a case.

Q She has a case. Have you formed an opinion whether
she has a good case or any other words that you might use to
characterize the case?

VENIREPERSON NO. 21: No, we haven't seen the
evidence so I don't know.

o) Number 40.

VENIREPERSON NO. 40: Given my previous

history working in a law office, she would have to have a

case in order for an attorney to take it. There has to be

something there for a good attorney to take it, I'll say

that. Also, for it to go this many years without a

settlement and they want to bring it in front of a jury, I

mean that says they believe they can get something out of

this.

Q And you, first let me ask you about your work with an
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attorney. Who did you work for?
VENIREPERSON NO. 40: I've work with _ and
Eric Morrison.
0 And what kind of work do they do?
VENIREPERSON NO. 40: Personal injury,

traffic, divorce.

Q And so what was your Jjob there?
VENIREPERSON NO. 40: I was a legal assistant.
Q And as a legal assistant did you work on cases that

involved personal injury where plaintiffs were suing other
people for injuries they had received?
VENIREPERSON NO. 40: Yes.

Q And you also said that you think that because this
case has come to court and lawyer has taken the case, that there
must be something to it, is that right?

VENIREPERSON NO. 40: I believe that they
believe there's something to it, yes.

Q And since you've had this experience, ma'am, with
being on that side and I'm not judging or criticizing or
anything else. But you've been on the side of injured people in
suing others, does your experience in carrying out that job, you
can't prove it, nobody can. So would your experience in doing
that potentially cause you to view the evidence just a little
more favorably for the plaintiff?

VENIREPERSON NO. 40: Yes.
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Q Thank you. I want to talk to you a moment about
science. Everybody says they're interested science because of
COVID. So I want to know how many of you think with regard to
medical injury that science is important when you're determining
the cause of something. How many of you agree that science is
important, raise your number? How many of you believe that
science is important when you're making a determination as to
what caused a disease?

Now, I want to ask this question. I want to ask the
reverse question. The reverse question is how many of you are
little bit distrustful of science? Can you tell me if you are?
Twenty-one, 10, five, your card is backwards, six, 19, 21, 25,
54, 39. Did you change your mind, 447

VENIREPERSON NO. 44: No, ma'am.
Q You didn't think I saw you. Six, I want you to talk
to me about why you would say that you might distrust science.
VENIREPERSON NO. 6: Obviously, because we've been
dealing with this absurdity for the past two and half
years. That's basically it.

Q And tell me what you describe as the absurdity.

VENIREPERSON NO. 6: People talking out of both
sides of their mouth; going forward with protocols that are
unproven basically; pulling things out of the air.

Q If you were making a determination as to whether

something caused an injury or not, do you feel like science is
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something that should be looked at?
VENIREPERSON NO. 6: Science in my opinion would
have to be evidence, tested and things like that.

Q Right. And your distrust of science is because of you
getting mixed signals about the science?

VENIREPERSON NO. 6: Right, it's not like people
can't make decisions for themselves.

Q So because you have that a little bit of this mistrust
of science, 1f you are picked to be on the jury, you're going to
be hearing a lot about science in this case and a lot about
studies. If you are shown studies and science are you
automatically going to have Jjust a little bit of skepticism
about listening to science?

VENIREPERSON NO. 6: I'd have to read it first.

Q So in considering that, you don't thank you would be
skeptical unless you had some reason to be of what you're
evaluating?

VENIREPERSON NO. 6: If it's a study that T
haven't looked at it all, no.

Q Anything generally that you feel could affect your
opinion about looking at studies that you've told me be